10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

SENATE AMENDMENTS

2 Printing

By: Hartnett H.B. No. 2725

A BILL TO BE ENTITLED
AN ACT

relating to the determination of incompetency in criminal cases.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Section 2(a), Article 42.03, Code of Criminal
Procedure, is amended to read as follows:

(a) 1In all criminal cases the judge of the court in which the
defendant is convicted shall give the defendant credit on the
defendant's sentence for the time that the defendant has spent:

(1) in jail for the case, including confinement sexrved

as described by Article 46B.009 and excluding [ether—than]

confinement served as a condition of community supervision, from
the time of his arrest and confinement until his sentence by the
trial court; [e*]

(2) in a substance abuse treatment facility operated
by the Texas Department of Criminal Justice under Section 493.0009,
Government Code, or another court-ordered residential program or
facility as a <condition of deferred adjudication community
supervision granted in the case if the defendant successfully
completes the treatment program at that facility; ox

(3) confined in a mental health facility or

residential care facility as described by Article 46B.009.

SECTION 2. Article 46B.009, Code of Criminal Procedure, is
amended to read as follows:

Art. 46B.009. TIME CREDITS. A court sentencing a person
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H.B. No. 2725
convicted of a criminal offense shall credit to the term of the
person's sentence the time the person is confined in a mental health
facility, residential care facility, or jail:

(1) pending a determination [+¥4at] under Subchapter C

as to the defendant's competency to stand trial; or

(2) between the date of any initial determination of

the defendant's incompetency under that subchapter and the date the

person 1s transported to jail following a final Jjudicial

determination that the person has been restored to competency.

SECTION 3. Article 46B.0095, Code of Criminal Procedure, is
amended to read as follows:

Art. 46B.0095. MAXIMUM PERIOD OF [#ACFLIFE¥] COMMITMENT OR
OUTPATIENT TREATMENT PROGRAM PARTICIPATION DETERMINED BY MAXIMUM

TERM FOR OFFENSE. (a) A defendant may not, under Subchapter D or E

or any other provision of this chapter, be committed to a mental

hospital or other inpatient or residential facility, ordered to
participate in an outpatient treatment program, or subjected to
both inpatient and outpatient treatment for a cumulative period
that exceeds the maximum term provided by law for the offense for
which the defendant was to be tried, except that if the defendant is
charged with a misdemeanor and has been ordered only to participate

in an outpatient treatment program under Subchapter D oxr E, the

maximum period of restoration is two years [beginningon-the-date-of
] nitiad i : . . )
was—entexed].
(b) On expiration of the maximum restoration period under

Subsection (a), the defendant may be confined for an additional
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H.B. No. 2725
period in a mental hospital or other inpatient or residential
facitity or ordered to participate for an additional period in an
outpatient treatment program, as appropriate, only pursuant to

civil [eemmitment] proceedings conducted under Subtitle C or D,

Title 7, Health and Safety Code, by a court with probate

jurisdiction.

(c) The cumulative period described by Subsection (a):

(1) begins on the date the initial order of commitment

or initial order for outpatient treatment program participation is

entered under this chapter; and

(2) in addition to any inpatient or outpatient

treatment periods described by Subsection (a), includes any time

that, following the entry of an order described by Subdivision (1),

the defendant is confined in a correctional facility, as defined by

Section 1.07, Penal Code, or is otherwise in the custody of the

sheriff during or while awaiting, as applicable:

(A) the defendant's transfer to a mental hospital

or other inpatient or residential facility;

(B) the defendant's release on bail to

participate in an outpatient treatment program; or

(C) a criminal trial following any temporary

restoration of the defendant's competency to stand trial.

(d) The court shall credit to the cumulative period

described by Subsection (a) any time that a defendant, following

arrest for the offense for which the defendant was to be tried, is

confined in a correctional facility, as defined by Section 1.07,

Penal Code, before the initial order of commitment or initial order
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for outpatient treatment program participation is entered under

this chapter.

SECTION 4. Article 46B.022(a), Code of Criminal Procedure,
is amended to read as follows:

(a) To qualify for appointment under this subchapter as an
expert, a psychiatrist or psychologist must:

(1) as appropriate, be a physician licensed in this
state or be a psychologist licensed in this state who has a doctoral
degree in psychology; and

(2) have the following certification [exr—expexience]
or training:

(A) as appropriate, certification by:
(1) the American Board of Psychiatry and
Neurology with added or special qualifications in forensic
psychiatry; or
(ii) the American Board of Professional
Psychology in forensic psychology; or
(B) [expexrienece—o¥x] training consisting of:
(i) at least 24 hours of specialized
forensic training relating to incompetency or insanity

evaluations; and

(ii) at least [fexr—an—appointment—made
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20043 . .  inal £ . ] . : 1]
eight [e¥—mexe] hours of continuing education relating to forensic
evaluations, completed in the 12 months preceding the appointment
[and—decumentedwiththe-couxt].

SECTION 5. Article 46B.024, Code of Criminal Procedure, is
amended to read as follows:

Art. 46B.024. FACTORS CONSIDERED IN EXAMINATION. During an
examination under this subchapter and in any report based on that
examination, an expert shall consider, in addition to other issues
determined relevant by the expert, the following:

(1) the capacity of the defendant during criminal
proceedings to:

(A) rationally understand the charges against
the defendant and the potential consequences of the pending
criminal proceedings;

(B) disclose to counsel pertinent facts, events,
and states of mind;

(C) engage in a reasoned choice of legal
strategies and options;

(D) understand the adversarial nature of
criminal proceedings;

(E) exhibit appropriate courtroom behavior; and

(F) testify;

(2) as supported by current indications and the

defendant's personal history, whether the defendant:
has a [diagresable] mental illness; or

(B) [e%] is a person with mental retardation;

(A

~—
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(3) whether the identified condition has lasted or is

expected to last continuously for at least one year;

(4) the degree of impairment resulting from [impaect

o£] the mental illness or mental retardation, if existent, and the

specific impact on the defendant's capacity to engage with counsel

in a reasonable and rational manner; and
(5) [44)] if the defendant is taking psychoactive or
other medication:
(A) whether the medication is necessary to
maintain the defendant's competency; and
(B) the effect, if any, of the medication on the
defendant's appearance, demeanor, or ability to participate in the
proceedings.
SECTION 6. Articles 46B.025(a) and (b), Code of Criminal
Procedure, are amended to read as follows:
(a) An expert's report to the court must state an opinion on
a defendant's competency or incompetency to stand trial or explain
why the expert is unable to state such an opinion and must also:
(1) identify and address specific issues referred to
the expert for evaluation;
(2) document that the expert explained to the
defendant the purpose of the evaluation, the persons to whom a
report on the evaluation is provided, and the limits on rules of
confidentiality applying to the relationship between the expert and
the defendant;
(3) 1in specific [gemrexal] terms, describe procedures,

techniques, and tests used in the examination, [ard] the purpose of
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each procedure, technique, or test, and the conclusions reached;

and
(4) state the expert's clinical observations,
findings, and opinions on each specific issue referred to the

expert by the court, state the specific criteria supporting the

expert's diagnosis, and state specifically any issues on which the

expert could not provide an opinion.

(b) If in the opinion of an expert appointed under Article
46B.021 the defendant is incompetent to proceed, the expert shall
state in the report:

(1) the symptoms, exact nature, severity, and expected

duration of the deficits resulting from the defendant's mental
illness or mental retardation, if any, and the [#het] impact of the
identified condition on the factors listed in Article 46B.024 [+
contributing-to—thedefendant'cincompetency]; [and]

(2) an estimate of the period needed to restore the

defendant's competency, including whether the defendant is likely

to be restored to competency in the foreseeable future; and

(3) prospective treatment options, if any,
appropriate for the defendant.
SECTION 7. Article 46B.071, Code of Criminal Procedure, is
amended to read as follows:

Art. 46B.071. OPTIONS ON DETERMINATION OF INCOMPETENCY.

(a) Except as provided by Subsection (b), on [6a] a determination

that a defendant is incompetent to stand trial, the court shall:
(1) commit the defendant to a facility under Article

46B.073; ox
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(2) release the defendant on bail under Article

46B.072.

(b) On a determination that a defendant is incompetent to

stand trial and is unlikely to be restored to competency in the

foreseeable future, the court shall:

(1) proceed undexr Subchapter E or F; or

(2) release the defendant on bail as permitted under

Chapter 17.

SECTION 8. Article 46B.072, Code of Criminal Procedure, is
amended by amending Subsections (a), (b), and (c) and adding
Subsection (a-1) to read as follows:

(a) This article applies only to a defendant who is subject

to an initial restoration period based on Article 46B.071.

(a-1) Subject to conditions reasonably related to assuring
public safety and the effectiveness of the defendant's treatment,
if the court determines that a defendant found incompetent to stand
trial is not a danger to others and may be safely treated on an
outpatient basis with the specific objective of attaining
competency to stand trial and if an appropriate outpatient
treatment program is available for the defendant, the court:

(1) may release on bail a defendant found incompetent
to stand trial with respect to a felony or may continue the
defendant's release on bail; and

(2) shall release on bail a defendant found
incompetent to stand trial with respect to a misdemeanor or shall

continue the defendant's release on bail.

(b) The court shall order a defendant released on bail under

[P.8]
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Subsection (a-1) [4&+] to participate in an outpatient treatment
program for a period not to exceed 120 days.

(c) Notwithstanding Subsection (a-1) [4e3], the court may
order a defendant to participate in an outpatient treatment program
under this article only if:

(1) the court receives and approves a comprehensive
plan that:
(A) provides for the treatment of the defendant
for purposes of competency restoration; and
(B) identifies the person who will be responsible
for providing that treatment to the defendant; and
(2) the court finds that the treatment proposed by the
plan will be available to and will be provided to the defendant.

SECTION 9. Articles 46B.073(a) and (b), Code of Criminal
Procedure, are amended to read as follows:

(a) This article applies only to a defendant not released on

bail who is subject to an initial restoration period based on

Article 46B.071.

(b) For further examination and treatment toward the

specific objective of the defendant attaining competency to stand

trial, the [The] court shall commit a defendant described by

Subsection (a) to a mental health facility or residential care

facility for the applicable [&] period as follows:

(1) a period of not more than 60 days, if the defendant

is charged with an offense punishable as a misdemeanor; or

(2) a period of not more than 120 days, if the

defendant is charged with an offense punishable as a felony [ret+e
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SECTION 10. Subchapter D, Chapter 46B, Code of Criminal
Procedure, 1is amended by adding Article 46B.0755 to read as

follows:

Art. 46B.0755. PROCEDURES ON CREDIBLE EVIDENCE OF IMMEDIATE

RESTORATION. (a) Notwithstanding any other provision of this

subchapter, if the court receives credible evidence indicating that

the defendant has been restored to competency at any time after the

defendant's incompetency trial under Subchapter C but before the

defendant is transported under Article 46B.075 to a mental health

facility, residential care facility, or outpatient treatment

program, as applicable, the court may appoint disinterested experts

to reexamine the defendant in accordance with Subchapter B. The

court is not reguired to appoint the same expert or experts who

performed the initial examination of the defendant undexr that

subchapter.

(b) 1If after a reexamination of the defendant the applicable

expert's report states an opinion that the defendant remains

incompetent, the court's order under Article 46B.072 or 46B.073

remains in effect, and the defendant shall be transported to the

facility or outpatient treatment program as reguired by Article

46B.075. If after a reexamination of the defendant the applicable

expert's report states an opinion that the defendant has been

restored to competency, the court shall withdraw its order under

Article 46B.072 or 46B.073 and proceed under Subsection (c) or (d).

(c) The court shall find the defendant competent to stand

10
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trial and proceed in the same manner as if the defendant had been

found restored to competency at a hearing if:

(1) both parties agree that the defendant is competent

to stand trial; and

(2) the court concurs.

(d) The court shall hold a hearing to determine whether the

defendant has been restored to competency if any party fails to

agree or if the court fails to concur that the defendant is

competent to stand trial. If a court holds a hearing under this

subsection, on the request of the counsel for either party or the

motion of the <court, a Jjury shall make the competency

determination. For purposes of the hearing, incompetency 1is

presumed, and the defendant's competency must be proved by a

preponderance of the evidence. If after the hearing the defendant

is again found to be incompetent to stand trial, the court shall

issue a new order under Article 46B.072 or 46B.073, as appropriate

based on the defendant's current condition.

SECTION 11. Article 46B.077(a), Code of Criminal Procedure,
is amended to read as follows:

(a) The facility to which the defendant is committed or the
outpatient treatment program to which the defendant is released on
bail shall:

(1) develop an individual program of treatment;

(2) assess and evaluate whether the defendant is

likely to be restored to [will—ebtain] competency in the

foreseeable future; and

(3) report to the court and to the local mental health

11
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authority or to the local mental retardation authority on the
defendant's progress toward achieving competency.

SECTION 12. Article 46B.079, Code of Criminal Procedure, is
amended to read as follows:

Art. 46B.079. NOTICE AND REPORT TO COURT. (a) The head of
the facility or the provider of the outpatient treatment program,
as appropriate, not later than the 15th day before the date on which

the initial [&] restoration period is to expire according to the

terms of the order or under Article 46B.0095 or other applicable

provisions of this chapter, shall notify the applicable court that

the [¥esteratien] period is about to expire.

(b) The head of the facility or outpatient treatment program
provider shall promptly notify the court when the head of the
facility or outpatient treatment program provider believes that:

(1) the defendant has attained competency to stand
trial; or

(2) the defendant is not likely to [widd+—wet] attain

competency in the foreseeable future.

(c) When the head of the facility or outpatient treatment
program provider gives notice to the court under Subsection (a) or
(b), the head of the facility or outpatient treatment program
provider also shall file a final report with the court stating the
reason for the proposed discharge under this chapter and including

a list of the types and dosages of medications prescribed for [with

whieh] the defendant [wes—treated—feor—menptal—3ltlness] while the

defendant was in the facility or participating in the outpatient

treatment program. To enable any objection to the findings of the

12
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report to be made in a timely manner under Article 46B.084(a), the
court shall provide copies of the report to the attorney
representing the defendant and the attorney representing the state.

(d) If the head of the facility or outpatient treatment
program provider notifies the court that the initial restoration
period is about to expire, the notice may contain a request for an
extension of the period for an additional period of 60 days and an

explanation for the basis of the request. An explanation provided

undexr this subsection must include a description of any evidence

indicating a reduction in the severity of the defendant's symptoms

oY impairment.

SECTION 13. Articles 46B.080(b) and (c), Code of Criminal
Procedure, are amended to read as follows:

(b) The court may enter an order under Subsection (a) only
if the court determines that [+—en—thebasic—eofinformationprovided
. bl ] of the facild ] ‘dex] -

(1) the defendant has not attained competency; and
(2) an extension of the initial restoration period
will likely enable the facility or program to restore the defendant

to competency within the period of the extension.

(c) The court may grant only one 60-day extension under this
article in connection with the specific offense with which the
defendant is charged [fer—a—pexried—ef—restoration—ordered—under
this—subchaptex].

SECTION 14. Article 46B.084(a), Code of Criminal Procedure,

is amended to read as follows:

(a) On the return of a defendant to the court, the court

13
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shall make a determination with regard to the defendant's
competency to stand trial. The court may make the determination
based [se+edy] on the report filed under Article 46B.079(c) and on
other medical information or personal history information relating

to the defendant. A[;—uwntess—any] party may object [ebjeets] in

writing or in open court to the findings of the report not later

than the 15th day after the date on which the court received
notification under Article 46B.079. The court shall make the
determination not later than the 20th day after the date on which
the court received notification under Article 46B.079, regardless
of whether a party objects to the report as described by this
subsection and the issue is set for hearing under Subsection (b).
SECTION 15. Article 46B.086(a), Code of Criminal Procedure,
is amended to read as follows:
(a) This article applies only to a defendant:
(1) who is determined under this chapter to be
incompetent to stand trial;
(2) who either:
(A) remains confined in a correctional facility,
as defined by Section 1.07, Penal Code, for a period exceeding 72
hours while awaiting transfer to an inpatient mental health
facility, a residential care facility, or an outpatient treatment
program;
(B) 1is committed to an inpatient mental health
facility or a residential care facility for the purpose of
competency restoration;

(C) 1is confined in a correctional facility while

14
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awaiting further criminal proceedings following competency
restoration treatment; or

(D) is subject to Article 46B.072, if the court
has made the determinations required by Subsection (a-1) [4&3] of
that article;

(3) for whom a correctional facility that employs or
contracts with a licensed psychiatrist, an inpatient mental health
facility, a residential care facility, or an outpatient treatment
program provider has prepared a continuity of care plan that
requires the defendant to take psychoactive medications; and

(4) who, after a hearing held under Section 574.106,
Health and Safety Code, if applicable, has been found to not meet
the criteria prescribed by Sections 574.106(a) and (a-1), Health
and Safety Code, for court-ordered administration of psychoactive
medications.

SECTION 16. Article 46B.101, Code of Criminal Procedure, is
amended to read as follows:
Art. 46B.101. APPLICABILITY. This subchapter applies to a

defendant against whom a court is required to proceed according to

[vnde¥r] Article 46B.084(e) or according to the court's appropriate

determination under Article 46B.071.

SECTION 17. Article 46B.151(a), Code of Criminal Procedure,
is amended to read as follows:
(a) If a court is required by Article 46B.084(f) or by its

appropriate determination under Article 46B.071 to proceed under

this subchapter, or if the court is permitted by Article 46B.004(e)

to proceed under this subchapter, the court shall determine whether

15
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there is evidence to support a finding that the defendant is either
a person with mental illness or a person with mental retardation.

SECTION 18. The Department of State Health Services, in
coordination with the Health and Human Services Commission, shall
study the feasibility of providing home and community-based
services, instead of institutional care, to persons with severe and
persistent mental illness who have a history of more than one
inpatient forensic commitment under Chapter 46B, Code of Criminal
Procedure. Not later than December 1, 2012, the department shall
issue a report to the legislature regarding the results of the
feasibility study.

SECTION 19. The change in law made by this Act applies only
to a defendant with respect to whom any proceeding under Chapter
46B, Code of Criminal Procedure, is conducted on or after the
effective date of this Act.

SECTION 20. This Act takes effect September 1, 2011.

16
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By: Hartnett— H .B. No. 2725

Substitute the following for tt.B. No. ;2—724;

By; WW c.s.it.B. No. iz'g

d ins

A BILL TO BE ENTITLED
AN ACT

relating to the determination of incompetency in criminal cases.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

SECTION 1. Section 2(a), Article 42.03, Code of Criminal
Procedure, is amended to read as follows:

(a) In all criminal cases the judge of the court in which the
defendant is convicted shall give the defendant credit on the
defendant's sentence for the time that the defendant has spent:

(1) in jail for the case, including confinement served

as described by Article 46B.009 and excluding [ethexr—than]

confinement served as a condition of community supervision, from
the time of his arrest and confinement until his sentence by the
trial court; [e+]

(2) 1in a substance abuse treatment facility operated
by the Texas Department of Criminal Justice under Section 493.009,
Government Code, or another court-ordered residential program or
facility as a condition of deferred adjudication community
supervision granted in the case if the defendant successfully
completes the treatment program at that facility; or

(3) confined in a mental health facility or

residential care facility as described by Article 46B.009.

SECTION 2. Article 46B.009, Code of Criminal Procedure, 1is

amended to read as follows:

Art. 46B.009. TIME CREDITS. A court sentencing a person

82R24083 KEL-F 1
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convicted of a criminal offense shall credit to the term of the

person's sentence each of the following periods for which [+£he

£ime] the person may be [i6] confined in a mental health facility,
residential care facility, or jail:

(1) any period of confinement that occurs pending a

determination [++dal] under Subchapter C as to the defendant's

competency to stand trial; and

(2) any period of confinement that occurs between the

date of any initial determination of the defendant's incompetency

under that subchapter and the date the person is transported to jail

following a final judicial determination that the person has been

restored to competency.

SECTION 3. Article 46B.0095, Code of Criminal Procedure, is
amended to read as follows:

Art. 46B.0095. MAXIMUM PERIOD OF [FACEH-IT¥] COMMITMENT OR
OUTPATIENT TREATMENT PROGRAM PARTICIPATION DETERMINED BY MAXIMUM

TERM FOR OFFENSE. (a) A defendant may not, under Subchapter D or E

or any other provision of this chapter, be committed to a mental

hospital or other inpatient or residential facility, ordered to
participate in an outpatient treatment program, or subjected to
both inpatient and outpatient treatment for a cumulative period
that exceeds the maximum term provided by law for the offense for
which the defendant was to be tried, except that if the defendant is
charged with a misdemeanor and has been ordered only to participate

in an outpatient treatment program under Subchapter D or E, the
maximum period of restoration is two years [beginning-on-thedate—of
] nitiad 3 c . o .

82R24083 KEL-F 2
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(b) On expiration of the maximum restoration period under
Subsection (a), the defendant may be confined for an additional
period in a mental hospital or other inpatient or residential
facility or ordered to participate for an additional period in an
outpatient treatment program, as appropriate, only pursuant to

civil [ecemmitment] proceedings conducted under Subtitle C or D,

Title 7, Health and Safety Code, by a court with probate

jurisdiction.

(c) The cumulative period described by Subsection (a):

(1) begins on the date the initial order of commitment

or initial order for outpatient treatment program participation is

entered under this chapter; and

(2) in addition to any inpatient or outpatient

treatment periods described by Subsection (a), includes any time

that, following the entry of an order described by Subdivision (1),

the defendant is confined in a correctional facility, as defined by

Section 1.07, Penal Code, or is otherwise in the custody of the

sheriff during or while awaiting, as applicable:

(A) the defendant's transfer to a mental hospital

oxr other inpatient or residential facility;

(B) the defendant's release on bail to

participate in an outpatient treatment program; or

(C) a criminal trial following any temporary

restoration of the defendant's competency to stand trial.

(d) The court shall credit to the cumulative period

described by Subsection (a) any time that a defendant, following

82R24083 KEL~F 3
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arrest for the offense for which the defendant was to be tried, is

confined in a correctional facility, as defined by Section 1.07,

Penal Code, before the initial order of commitment or initial order

for outpatient treatment program participation is entered under

this chapter.

SECTION 4. Article 46B.010, Code of Criminal Procedure, is

amended to read as follows:
Art. 46B.010. MANDATORY DISMISSAL OF MISDEMEANOR CHARGES.

If a court orders that a defendant charged with a misdemeanor

punishable by confinement be committed to a mental hospital or

other inpatient or_ residential facility, participate in an

outpatient treatment program, or be subjected to both inpatient and

outpatient treatment, [+he—commitment—of—or—participation—in—an

mésdemeaa9&—paaéshabie—by—eenééaemea@] and the defendant is not

tried before the [date—ef] expiration of the maximum period of
restoration [anée*—this4#uqﬁ*ukas] described by Article 46B.0095:

(1) on the motion of the attorney representing the

state, the court shall dismiss the charge; or

(2) on the motion of the attorney representing the

defendant and notice to the attorney representing the state, the

court:

(A)  shall set the matter to be heard not later

than the 10th day after the date of filing of the motion; and

(B) may dismiss the charge on a finding that the

defendant was not tried before the expiration of the maximum period

of restoration[7——the——eou*%——ea——%he——metéea——e@——%he——at%e*ney

82R24083 KEL-F 4
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representing-the-state-shall-dismiss—the—charge].

SECTION 5. Article 46B.022(a), Code of Criminal Procedure,
is amended to read as follows:

(a) To qualify for appointment under this subchapter as an
expert, a psychiatrist or psychologist must:

(1) as appropriate, be a physician licensed in this
state or be a psychologist licensed in this state who has a doctoral
degree in psychology; and

(2) have the following certification [ex—expexience]
or training:

(A) as appropriate, certification by:
(i) the American Board of Psychiatry and
Neurology with added or special qualifications in forensic
psychiatry; or
(ii) the American Board of Professional
Psychology in forensic psychology; or
(B) [ewperience—ox] training consisting of:
(i) at least 24 hours of specialized
forensic training relating to incompetency or insanity

evaluations; and

(1i) at least [foxr—an—appeintment—made
bef 3 1 2005 1 £s , . bef
3 L 2004 . .  minal £ . 1 . e

82R24083 KEL-F 5
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eight [ex—mexe] hours of continuing education relating to forensic
evaluations, completed in the 12 months preceding the appointment
[and-decumented—with-the—-seurt].

SECTION 6. Article 46B.024, Code of Criminal Procedure, is
amended to read as follows:

Art. 46B.024. FACTORS CONSIDERED IN EXAMINATION. During an
examination under this subchapter and in any report based on that
examination, an expert shall consider, in addition to other issues
determined relevant by the expert, the following:

(1) the capacity of the defendant during criminal
proceedings to:

(A) rationally understand the charges against
the defendant and the potential consequences of the pending
criminal proceedings;

(B) disclose to counsel pertinent facts, events,
and states of mind;

(C) engage in a reasoned choice of legal
strategies and options;

(D) understand the adversarial  nature of
criminal proceedings;

(E) exhibit appropriate courtroom behavior; and

(F) testify;

(2) as supported by current indications and the

defendant's personal history, whether the defendant:

(A) has a [diagnesable] mental illness; or

(B) [e#] is a person with mental retardation;

(3) whether the identified condition has lasted or is

82R24083 KEL-F 6
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expected to last continuously for at least one year;

(4) the degree of impairment resulting from [impaet

ef) the mental illness or mental retardation, if existent, and the

specific _impact on the defendant's capacity to engage with counsel

in a reasonable and rational manner; and
(5) [44)] if the defendant is taking psychoactive or

other medication:

(A) whether the medication is necessary to
maintain the defendant's competency; and

(B) the effect, if any, of the medication on the
defendant's appearance, demeanor, or ability to participate in the
proceedings.

SECTION 7. Article 46B.025, Code of Criminal Procedure, is
amended by amending Subsections (a) and (b) and adding Subsection
(a=1) to read as follows:

(a) An expert's report to the court must state an opinion on
a defendant's competency or incompetency to stand trial or explain
why the expert is unable to state such an opinion and must also:

(1) identify and address specific issues referred to
the expert for evaluation;

(2) document that the expert explained to the
defendant the purpose of the evaluation, the persons to whom a
report on the evaluation is provided, and the limits on rules of
confidentiality applying to the relationship between the expert and
the defendant;

(3) in specific [gemexal] terms, describe procedures,

techniques, and tests used in the examination, [awnd] the purpose of

82R24083 KEL-F 7
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each procedure, technique, oxr test, and the conclusions reached;

and

(4) state the expert's clinical observations,
findings, and opinions on each specific issue referred to the

expert by the court, state the specific criteria supporting the

expert's diagnosis, and state specifically any issues on which the

expert could not provide an opinion.

(a-1) The expert's opinion on the defendant's competency or

incompetency may not be based solely on the defendant's refusal to

communicate during the examination.

(b) If in the opinion of an expert appointed under Article
46B.021 the defendant is incompetent to proceed, the expert shall
state in the report:

(1) the symptoms, exact nature, severity, and expected

duration of the deficits resulting from the defendant's mental
illness or mental retardation, if any, and the [+hat] impact of the
identified condition on the factors listed in Article 46B.024[+

contributing-to—the-defendant'c—incompetency]; [and]

(2) an estimate of the period needed to restore the

defendant's competency, including whether the defendant is likely

to be restored to competency in the foreseeable future; and

(3) prospective treatment options, if any,

appropriate for the defendant.

SECTION 8. Article 46B.071, Code of Criminal Procedure, is

amended to read as follows:

Art. 46B.071. OPTIONS ON DETERMINATION OF INCOMPETENCY.

(a) Except as provided by Subsection (b), on [ém] a determination

82R24083 KEL-F 8
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that a defendant is incompetent to stand trial, the court shall:

(1) commit the defendant to a facility under Article
46B.073; orx

(2) release the defendant on bail wunder Article

46B.072.

(b) On a determination that a defendant is incompetent to

stand trial and is unlikely to be restored to competency in the

foreseeable future, the court shall:

(1) proceed under Subchapter E or F; or

(2) release the defendant on bail as permitted under

Chapter 17.

SECTION 9. Article 46B.072, Code of Criminal Procedure, is
amended by amending Subsections (a), (b), and (c) and adding
Subsection (a-1) to read as follows:

(a) This article applies only to a defendant who is subject

to an initial restoration period based on Article 46B.071.

(a~1) Subject to conditions reasonably related to assuring
public safety and the effectiveness of the defendant's treatment,
if the court determines that a defendant found incompetent to stand
trial is not a danger to others and may be safely treated on an
outpatient basis with the specific objective of attaining
competency to stand trial and if an appropriate outpatient
treatment program is available for the defendant, the court:

(1) may release on bail a defendant found incompetent
to stand trial with respect to a felony or may continue the
defendant's release on bail; and

(2) shall release on Dbail a defendant found

82R24083 KEL-F 9
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incompetent to stand trial with respect to a misdemeanor or shall
continue the defendant's release on bail.

(b) The court shall order a defendant released on bail under
Subsection (a-1) [4a)}] to participate in an outpatient treatment
program for a period not to exceed 120 days.

(c) Notwithstanding Subsection (a-1) [4a)], the court may
order a defendant to ﬁarticipate in an outpatient treatment program
under this article only if:

(1) the court receives and approves a comprehensive
plan that: ;
(a) :provides for the treatment of the defendant
for purposes of compeéency restoration; and
(B) :identifies the person who will be responsible
for providing that treatment to the defendant; and
(2) the court finds that the treatment proposed by the
plan will be available to and will be provided to the defendant.

SECTION 10. Articles 46B.073(a) and (b), Code of Criminal
Procedure, are amended to read as follows:

(a) This article applies only to a defendant not released on

bail who is subject to an initial restoration period based on

Article 46B.071.

(b) For further examination and treatment toward the

specific objective of the defendant attaining competency to stand

trial, the [®he] court shall commit a defendant described by

Subsection (a) to a mental health facility or residential care

facility for the applicable [a] period as follows:
(1) a period of not more than 60 days, if the defendant

82R24083 KEL-F 10
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is charged with an offense punishable as a misdemeanor; or

(2) a period of not more than 120 days, if the

defendant is charged with an offense punishable as a felony [aRette
1 1204 c : ] . . 3 . 3 e
) E » ] . | x g l l 3 v l | | i l . J ] .

SECTION 11. Subchapter D, Chapter 46B, Code of Criminal

Procedure, is amended by adding Article 46B.0755 to read as

follows:

Art. 46B.0755. PROCEDURES ON CREDIBLE EVIDENCE OF IMMEDIATE

RESTORATION. (a) Notwithstanding any other provision of this

subchapter, if the court receives credible evidence indicating that

the defendant has been restored to competency at any time after the

defendant's incompetency trial under Subchapter C but before the

defendant is transported under Article 46B.075 to a mental health

facility, residential care facility, or outpatient treatment

program, as applicable, the court may appoint disinterested experts

to reexamine the defendant in accordance with Subchapter B. The

court is not required to appoint the same expert or experts who

performed the initial examination of the defendant under that

subchapter.

(b) If after a reexamination of the defendant the applicable

expert's report states an opinion that the defendant remains

incompetent, the court's order under Article 46B.072 or 46B.073

remains in effect, and the defendant shall be transported to the

facility or outpatient treatment program as required by Article

46B.075. If after a reexamination of the defendant the applicable

expert's report states an opinion that the defendant has been

82R24083 KEL-F 11
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restored to competency, the court shall withdraw its order under

Article 46B.072 or 46B.073 and proceed under Subsection (c) or (d).

(c) The court shall find the defendant competent to stand

trial and proceed in the same manner as if the defendant had been

found restored to competency at a hearing if:

(1) both parties agree that the defendant is competent

to stand trial; and

(2) the court concurs.

(d) The court shall hold a hearing to determine whether the

defendant has been restored to competency if any party fails to

agree or if the court fails to concur that the defendant is

competent to stand trial. If a court holds a hearing under this

subsection, on the request of the counsel for either party or the

motion of the <court, a Jjury shall make the competency

determination. For purposes of the hearing, incompetency is

presumed, and the defendant's competency must be proved by a

preponderance of the evidence. If after the hearing the defendant

is again found to be incompetent to stand trial, the court shall

issue a new order under Article 46B.072 or 46B.073, as appropriate

based on the defendant's current condition.

SECTION 12. Article 46B.077(a), Code of Criminal Procedure,
is amended to read as follows:

(a) The facility to which the defendant is committed or the
outpatient treatment program to which the defendant is released on

bail shall:

(1) develop an individual piogram of treatment;

(2) assess and evaluate whether the defendant is

82R24083 KEL-F 12
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likely to be restored to [will—ebtain] competency in the
foreseeable future; and |
(3) report to the court and to the local mental health

authority or to the local mental retardation authority on the
defendant's progress toward achieving competency.

SECTION 13. Article 46B.079, Code of Criminal Procedure, is
amended to read as follows:

Art. 46B.079. NOTICE AND REPORT TO COURT. (a) The head of
the facility or the provider of the outpatient treatment program,
as appropriate, not later than the 15th day before the date on which

the initial [a] restoration period is to expire according to the

terms of the order or under Article 46B.0095 or other applicable

provisions of this chapter, shall notify the applicable court that

the [+esteratien] period is about to expire.

(b) The head of the facility or outpatient treatment program
provider shall promptly notify the court when the head of the
facility or outpatient treatment program provider believes that:

(1) the defendant has attained competency to stand
trial; or

(2) the defendant is not likely to [widtl—met] attain

competency in the foreseeable future.

(c) When the head of the facility or outpatient treatment
program provider gives notice to the court under Subsection (a) or
(b), the head of the facility or outpatient treatment program
provider also shall file a final report with the court stating the
reason for the proposed discharge under this chapter and including

a list of the types and dosages of medications prescribed for [with

82R24083 KEL-F 13
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which] the defendant [was—txeated for—mental—illness] while the

defendant was in the:facility or participating in the outpatient

treatment program. To enable any objection to the findings of the
report to be made in}a timely manner under Article 46B.084(a), the
court shall provide copies of the report to the attorney
representing the deféndant and the attorney representing the state.

(d) If the head of the facility or outpatient treatment
program provider notifies the court that the initial restoration
period is about to expire, the notice may contain a request for an

extension of the period for an additional period of 60 days and an

explanation for the basis of the request. An explanation provided

under this subsectio@imust include a description of any evidence

indicating a reduction in the severity of the defendant's symptoms

oY impairment.

SECTION 14. A;ticles 46B.080(b) and (c), Code of Criminal
Procedure, are amended to read as follows:

(b) The court may enter an order under Subsection (a) only
if the court determines that [—er—thebasis—ef informationprovided
by—the-head-of-the-fasility or-the treatmentprogramprovider]:

(1) the defendant has not attained competency; and
(2) an éxtension of the initial restoration period
will likely enable tﬁe facility or program to restore the defendant

to competency within the period of the extension.

(c) The court;may grant only one 60-day extension under this

article in connection with the specific offense with which the

defendant is charged [fer—a—period—of restoration—ordered—undex
+his-subchapter].

82R24083 KEL-F 14
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SECTION 15. Article 46B.084(a), Code of Criminal Procedure,
is amended to read as follows:

(a) On the return of a defendant to the court, the court
shall make a determination with regard to the defendant's
competency to stand trial. The court may make the determination
based [selely] on the report filed under Article 46B.079(c) and on
other medical information or personal history information relating
to the defendant. A[,—unless—any] party may object [ebjeets] in

writing or in open court to the findings of the report not later

than the 15th day after the date on which the court received
notification under Article 46B.079. The court shall make the
determination not later than the 20th day after the date on which
the court received notification under Article 46B.079, regardless
of whether a party objects to the report as described by this
subsection and the issue is set for hearing under Subsection (b).
SECTION 16. Article 46B.086(a), Code of Criminal Procedure,
is amended to read as follows:
(a) This article applies only to a defendant:
(1) who is determined under this chapter to be
incompetent to stand trial;
(2) who either:
(A) remains confined in a correctional facility,
as defined by Section 1.07, Penal Code, for a period exceeding 72
hours while awaiting transfer to an inpatient mental health
facility, a residential care facility, or an outpatient treatment
program;

(B) is committed to an inpatient mental health

82R24083 KEL-F 15
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facility or a residential care facility for the purpose of
competency restoration;

(C) 1is confined in a correctional facility while
awaiting further «criminal proceedings following competency
restoration treatment; or

(D) 1is subject to Article 46B.072, if the court
has made the determinations required by Subsection (a-1) [4a)] of

that article;

(3) for whom a correctional facility that employs or

contracts with a licensed psychiatrist, an inpatient mental health
facility, a residential care facility, or an outpatient treatment
program provider has prepared a continuity of care plan that
requires the defendant to take psychoactive medications; and
(4) who, after a hearing held under Section 574.106,

Health and Safety Code, if applicable, has been found to not meet
the criteria prescribed by Sections 574.106(a) and (a-1), Health
and Safety Code, for court-ordered administration of psychoactive
medications.

SECTION 17. Article 46B.101, Code of Criminal Procedure, is
amended to read as follows:

Art. 46B.101. APPLICABILITY. This subchapter applies to a

defendant against whom a court is required to proceed according to

[endex] Article 46B.084(e) or according to the court's appropriate

determination under Article 46B.071.

SECTION 18. Article 46B.151(a), Code of Criminal Procedure,

is amended to read as follows:

(a) If a court is required by Article 46B.084(f) or by its

82R24083 KEL-F 16
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appropriate determination under Article 46B.071 to proceed under

this subchapter, or if the court is permitted by Article 46B.004(e)

to proceed under this subchapter, the court shall determine whether
there is evidence to support a finding that the defendant is either
a person with mental illness or a person with mental retardation.

SECTION 19. The Department of State Health Services, in
coordination with the Health and Human Services Commission, shall
study the feasibility of providing home and community-based
services, instead of institutional care, to persons with severe and
persistent mental illness who have a history of more than one
inpatient commitment under Chapter 46B, Code of Criminal Procedure.
Not later than December 1, 2012, the department shall issue a report
to the legislature regarding the results of the feasibility study.

SECTION 20. The change in law made by this Act applies only
to a defendant with respect to whom any proceeding under Chapter
46B, Code of Criminal Procedure, is conducted on or after the
effective date of this Act.

SECTION 21. This Act takes effect September 1, 2011.

82R24083 KEL-F 17
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ADOPTEpD

MAY 19 201

%ﬁ' the Senate —

FLOOR AMENDMENT NO. / BY: W"

Amend C.S.H.B. No. 2725 (senate committee report) as follows:

(1) Strike the recital of SECTION 16 of the bill, amending
Article 46B.086(a), Code of Criminal Procedure (page 6, lines
60-61), and substitute "Articles 46B.086(a) and (c), Code of
Criminal Procedure, are amended to read as follows:".

(2) In SECTION 16 of the bill, after amended Article
46B.086(a), Code of Criminal Procedure (page 7, between lines 20
and 21), insert the following:

(c) The court, after notice and after a hearing held not
later than the 10th day after the motion to compel medication is

filed [£ifth-day—-after—the defendant ic returned-to—the—committing

eeuxt], may authorize the director of the correctional facility or

the program provider, as applicable, to have the medication
administered to the defendant, by reasonable force if necessary. A

hearing under this subsection may be conducted using an electronic

broadcast system as provided by Article 46B.013.

82R26514 KEL-F 1
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ADOPTED

MAY 19 2001 @
FLOOR AMENDMENT NO. L é BY: ~——
c%ot‘ﬂw&ma&

Amend C.S.H.B. No. 2725 (senate committee printing) as
follows:

(1) In SECTION 20 of the bill (page 7, line 43), strike
"The change in law" and substitute " (a) Except as provided by
Subsection (b) of this section, the change in law".

(2) Between SECTIONS 20 and 21 of the bill (page 7,
between lines 46 and 47), insert the following:

(b) Article 46B.004(c-1), Code of Criminal Procedure, as
added by this Act, applies only to a motion suggesting a
defendant's incompetency to stand trial made on or after the
effective date of this Act. A motion suggesting a defendant's
incompetency to stand trial made before the effective date of
this Act is covered by the law in effect when the motion was
made, and the former law 1is continued in effect for that
purpose.

(3) Add the following appropriately numbered SECTION to
the bill and renumber existing SECTIONS of the bill accordingly:

SECTION ___ . Article 46B.004, Code of Criminal Procedure,

is amended by adding Subsection (c-1) to read as follows:

(c-1) A suggestion of incompetency is the threshold

requirement for an informal inquiry under Subsection (c) and may

consist solely of a representation from any credible source that

the defendant may be incompetent. A further evidentiary showing

is not required to initiate the inguiry, and the court is not

required to have a bona fide doubt about the competency of the

defendant. Evidence suggesting the need for an informal inquiry

may be based on observations made in relation to one or more of

the factors described by Article 46B.024 or on any other

indication that the defendant is incompetent within the meaning

1 11.137.185 KEL
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LEGISLATIVE BUDGET BOARD
Austin, Texas

FISCAL NOTE, 82ND LEGISLATIVE REGULAR SESSION
May 23, 2011
TO: Honorable Joe Straus, Speaker of the House, House of Representatives
FROM: John S O'Brien, Director, Legislative Budget Board

IN RE: HB2725 by Hartnett (Relating to the determination of incompetency in criminal cases. ), As
Passed 2nd House

No significant fiscal implication to the State is anticipated.

The bill would make multiple changes regarding incompetency procedures including specifying 60
days for an initial inpatient competency restoration period if the defendant is charged with an offense
punishable as a misdemeanor and a period of not more than 120 days if the defendant is charged with
an offense punishable as a felony. Only one 60 day extension is allowed. The bill also clarifies how
long a defendant can be kept in a correctional facility, an inpatient facility or an outpatient competency
restoration program. In the bill, time served in jail waiting for a hospital bed or waiting in jail for a
trial will begin to count toward maximum time served.

The bill requires the Department of State Health Services (DSHS) in coordination with the Health and
Human Services Commission (HHSC) to study the feasibility of providing home and community-
based services instead of institutional care to persons with severe and persistent mental illness who
have a history of more than one inpatient forensic commitment and to report the results of the study to
the Legislature by December 1, 2012.

According to DSHS, it is unknown how many individuals may meet this new maximum (60 or 120)
day length of stay next fiscal year when the bill would take effect. Additionally DSHS believes that
there should be no significant fiscal impact associated with this and the other related provisions in the
bill based on the assumption that an outpatient commitment is dependent upon available services in
the community; the Health and Safety Code Chapter 574.034 states that “a judge may order a
proposed patient to receive court-ordered temporary outpatient mental health services only if the judge
finds that appropriate mental health services are available to the patient.” Given this provision DSHS
assumes no additional fiscal impact associated with outpatient commitments.

According to DSHS and HHSC the required feasibility study could be done using existing resources

and it is not anticipated that any other provisions of the bill would result in a significant fiscal impact
to the State.

Local Government Impact

No significant fiscal implication to units of local government is anticipated.

Source Agencies: 212 Office of Court Administration, Texas Judicial Council, 520 Board of Examiners of
Psychologists, 537 State Health Services, Department of, 529 Health and Human
Services Commission, 539 Aging and Disability Services, Department of

LBB Staff: JOB, JF, ESi, MB, NB, KKR, EH
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LEGISLATIVE BUDGET BOARD
Austin, Texas

FISCAL NOTE, 82ND LEGISLATIVE REGULAR SESSION
May 9, 2011
TO: Honorable John Whitmire, Chair, Senate Committee on Criminal Justice
FROM: John S O'Brien, Director, Legislative Budget Board

IN RE: HB2725 by Hartnett (Relating to the determination of incompetency in criminal cases. ),
Committee Report 2nd House, Substituted

No significant fiscal implication to the State is anticipated.

The bill would make multiple changes regarding incompetency procedures including specifying 60
days for an initial inpatient competency restoration period if the defendant is charged with an offense
punishable as a misdemeanor and a period of not more than 120 days if the defendant is charged with
an offense punishable as a felony. Only one 60 day extension is allowed. The bill also clarifies how
long a defendant can be kept in a correctional facility, an inpatient facility or an outpatient competency
restoration program. In the bill, time served in jail waiting for a hospital bed or waiting in jail for a
trial will begin to count toward maximum time served.

The bill requires the Department of State Health Services (DSHS) in coordination with the Health and
Human Services Commission (HHSC) to study the feasibility of providing home and community-
based services instead of institutional care to persons with severe and persistent mental illness who
have a history of more than one inpatient forensic commitment and to report the results of the study to
the Legislature by December 1, 2012.

According to DSHS, it is unknown how many individuals may meet this new maximum (60 or 120)
day length of stay next fiscal year when the bill would take effect. Additionally DSHS believes that
there should be no significant fiscal impact associated with this and the other related provisions in the
bill based on the assumption that an outpatient commitment is dependent upon available services in
the community; the Health and Safety Code Chapter 574.034 states that “a judge may order a
proposed patient to receive court-ordered temporary outpatient mental health services only if the judge
finds that appropriate mental health services are available to the patient.” Given this provision DSHS
assumes no additional fiscal impact associated with outpatient commitments.

According to DSHS and HHSC the required feasibility study could be done using existing resources

and it is not anticipated that any other provisions of the bill would result in a significant fiscal impact
to the State.

Local Government Impact

No significant fiscal implication to units of local government is anticipated.

Source Agencies: 212 Office of Court Administration, Texas Judicial Council, 520 Board of Examiners of
Psychologists, 537 State Health Services, Department of, 529 Health and Human
Services Commission, 539 Aging and Disability Services, Department of

LBB Staff: JOB, JF, ESi, MB, NB, KKR, EH
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LEGISLATIVE BUDGET BOARD
Austin, Texas

FISCAL NOTE, 82ND LEGISLATIVE REGULAR SESSION
April 29, 2011
TO: Honorable John Whitmire, Chair, Senate Committee on Criminal Justice
FROM: John S O'Brien, Director, Legislative Budget Board

IN RE: HB2725 by Hartnett (Relating to the determination of incompetency in criminal cases.), As
Engrossed

No significant fiscal implication to the State is anticipated.

The bill would make multiple changes regarding incompetency procedures including specifying 60
days for an initial inpatient competency restoration period if the defendant is charged with an offense

- punishable as a misdemeanor and a period of not more than 120 days if the defendant is charged with
an offense punishable as a felony. Only one 60 day extension is allowed. The bill also clarifies how
long a defendant can be kept in a correctional facility, an inpatient facility or an outpatient competency
restoration program. In the bill, time served in jail waiting for a hospital bed or waiting in jail for a
trial will begin to count toward maximum time served.

The bill requires the Department of State Health Services (DSHS) in coordination with the Health and
Human Services Commission (HHSC) to study the feasibility of providing home and community-
based services instead of institutional care to persons with severe and persistent mental illness who
have a history of more than one inpatient forensic commitment and to report the results of the study to
the Legislature by December 1, 2012.

According to DSHS, it is unknown how many individuals may meet this new maximum (60 or 120)
day length of stay next fiscal year when the bill would take effect. Additionally DSHS believes that
there should be no significant fiscal impact associated with this and the other related provisions in the
bill based on the assumption that an outpatient commitment is dependent upon available services in
the community; the Health and Safety Code Chapter 574.034 states that “a judge may order a
proposed patient to receive court-ordered temporary outpatient mental health services only if the judge
- finds that appropriate mental health services are available to the patient.” Given this provision DSHS
assumes no additional fiscal impact associated with outpatient commitments.

According to DSHS and HHSC the required feasibility study could be done using existing resources.
Local Government Impact

No significant fiscal implication to units of local government is anticipated.

Source Agencies: 212 Office of Court Administration, Texas Judicial Council, 520 Board of Examiners of
Psychologists, 529 Health and Human Services Commission, 537 State Health Services,
Department of, 539 Aging and Disability Services, Department of

LBB Staff: JOB, ESi, MB, JF, NB, KKR, EH
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LEGISLATIVE BUDGET BOARD
Austin, Texas

FISCAL NOTE, 82ND LEGISLATIVE REGULAR SESSION
April 7, 2011
TO: Honorable Pete Gallego, Chair, House Committee on Criminal Jurisprudence
FROM: John S O'Brien, Director, Legislative Budget Board

IN RE: HB2725 by Hartnett (Relating to the determination of incompetency in criminal cases. ),
Committee Report 1st House, Substituted

No significant fiscal implication to the State is anticipated.

The bill would make multiple changes regarding incompetency procedures including specifying 60
days for an initial inpatient competency restoration period if the defendant is charged with an offense
punishable as a misdemeanor and a period of not more than 120 days if the defendant is charged with
an offense punishable as a felony. Only one 60 day extension is allowed. The bill also clarifies how
long a defendant can be kept in a correctional facility, an inpatient facility or an outpatient competency
restoration program. In the bill, time served in jail waiting for a hospital bed or waiting in jail for a
trial will begin to count toward maximum time served.

The bill requires the Department of State Health Services (DSHS) in coordination with the Health and
Human Services Commission (HHSC) to study the feasibility of providing home and community-
based services instead of institutional care to persons with severe and persistent mental illness who
have a history of more than one inpatient forensic commitment and to report the results of the study to
the Legislature by December 1, 2012.

According to DSHS, it is unknown how many individuals may meet this new maximum (60 or 120)
day length of stay next fiscal year when the bill would take effect. Additionally DSHS believes that
there should be no significant fiscal impact associated with this and the other related provisions in the
bill based on the assumption that an outpatient commitment is dependent upon available services in
the community; the Health and Safety Code Chapter 574.034 states that “a judge may order a
proposed patient to receive court-ordered temporary outpatient mental health services only if the judge
finds that appropriate mental health services are available to the patient.” Given this provision DSHS
assumes no additional fiscal impact associated with outpatient commitments.

According to DSHS and HHSC the required feasibility study could be done using existing resources.
Local Government Impact

No significant fiscal implication to units of local government is anticipated.

Source Agencies: 212 Office of Court Administration, Texas Judicial Council, 520 Board of Examiners of
Psychologists, 529 Health and Human Services Commission, 537 State Health Services,
Department of, 539 Aging and Disability Services, Department of
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LEGISLATIVE BUDGET BOARD
Austin, Texas

FISCAL NOTE, 82ND LEGISLATIVE REGULAR SESSION
March 21, 2011
TO: Honorable Pete Gallego, Chair, House Committee on Criminal Jurisprudence
FROM: John S O'Brien, Director, Legislative Budget Board

IN RE: HB2725 by Hartnett (Relating to the determination of incompetency in criminal cases.), As
Introduced

No significant fiscal implication to the State is anticipated.

The bill would provide for decreased timelines for inpatient competency restoration attempts, from
120 days to 60 days with a maximum of two 30-day extensions. It also clarifies the cumulative term
limits for restoration attempts and how long a defendant can be kept in a correctional facility, an
inpatient facility or an outpatient competency restoration program. In the bill, time served in jail
waiting for a hospital bed or waiting in jail for a trial will begin to count towards maximum time
served.

The bill would modify qualifications of who may be an expert to provide competency evaluations and
what must be included in the competency evaluation and specifies that a person may also be found
incompetent due to a medical condition that significantly limits a defendant’s cognitive functioning.
The bill provides that a patient may be released on bail and treated on an outpatient basis if there is an
appropriate outpatient program and the patient is not a danger to self or others.

The bill requires that if a patient is found incompetent to stand trial and not likely to regain
competency, the courts shall proceed with civil commitments or take unspecified “other action
authorized by law.”

The bill requires HHSC to pursue alternate funding sources though Medicare and Medicaid for the
outpatient programs applicable to certain patients.

According to the Department of State Health Services (DSHS), it is unknown how many individuals
may meet this new maximum day length of stay next fiscal year when the bill would take effect.
Additionally DSHS believes that there should be no significant fiscal impact associated with this and
the other related provisions in the bill based on the assumption that an outpatient commitment is
dependent upon available services in the community; the Health and Safety Code Chapter 574.034
states that “a judge may order a proposed patient to receive court-ordered temporary outpatient mental
health services only if the judge finds that appropriate mental health services are available to the
patient.” Given this provision DSHS assumes no additional fiscal impact associated with outpatient
commitments. Additionally, none of the other agencies impacted by the bill anticipate significant costs
associated with its implementation.

Local Government Impact

No significant fiscal implication to units of local government is anticipated.

Source Agencies: 212 Office of Court Administration, Texas Judicial Council, 520 Board of Examiners of
Psychologists, 529 Health and Human Services Commission, 537 State Health Services,
Department of, 539 Aging and Disability Services, Department of

LBB Staff: JOB, ESi, MB, JF, NB, KKR, EH
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LEGISLATIVE BUDGET BOARD
Austin, Texas

CRIMINAL JUSTICE IMPACT STATEMENT

82ND LEGISLATIVE REGULAR SESSION

May 23, 2011
TO: Honorable Joe Straus, Speaker of the House, House of Representatives
FROM: John S O'Brien, Director, Legislative Budget Board

IN RE: HB2725 by Hartnett (Relating to the determination of incompetency in criminal cases. ), As
Passed 2nd House

No significant impact on the programs and workload of state corrections agencies or on the demand
for resources and services of those agencies is anticipated from any provisions of this bill that
authorize or require a change in the sanctions applicable to adults convicted of felony crimes.

Source Agencies:
LBB Staff: JOB, ADM, LM, GG
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LEGISLATIVE BUDGET BOARD
Austin, Texas

CRIMINAL JUSTICE IMPACT STATEMENT
82ND LEGISLATIVE REGULAR SESSION
April 7, 2011
TO: Honorable Pete Gallego, Chair, House Committee on Criminal Jurisprudence
FROM: John S O'Brien, Director, Legislative Budget Board

IN RE: HB2725 by Hartnett (Relating to the determination of incompetency in criminal cases. ),
Committee Report 1st House, Substituted

No significant impact on the programs and workload of state corrections agencies or on the demand
for resources and services of those agencies is anticipated from any provisions of this bill that
authorize or require a change in the sanctions applicable to adults convicted of felony crimes.

Source Agencies:
LBB Staff: JOB, LM, GG
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LEGISLATIVE BUDGET BOARD
Austin, Texas

CRIMINAL JUSTICE IMPACT STATEMENT

82ND LEGISLATIVE REGULAR SESSION

March 21, 2011
TO: Honorable Pete Gallego, Chair, House Committee on Criminal Jurisprudence
FROM: John S O'Brien, Director, Legislative Budget Board

IN RE: HB2725 by Hartnett (Relating to the determination of incompetency in criminal cases.), As
Introduced

No significant impact on the programs and workload of state corrections agencies or on the demand
for resources and services of those agencies is anticipated from any provisions of this bill that
authorize or require a change in the sanctions applicable to adults convicted of felony crimes.

Source Agencies:
LBB Staff: JOB, GG, LM
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