
By:AANelson, et al. S.B.ANo.A6

Substitute the following forAS.B.ANo.A6:

By:AAPaxton C.S.S.B.ANo.A6

A BILL TO BE ENTITLED

AN ACT

relating to protective services; providing penalties.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

ARTICLE 1. CHILD PROTECTIVE SERVICES

SECTIONA1.01.AASubchapter C, Chapter 39, Education Code, is

amended by adding Section 39.0531 to read as follows:

Sec.A39.0531.AAREPORTING CONCERNING STUDENTS IN FOSTER CARE.

The campus report card under Section 39.052 and the district

performance report under Section 39.053 must provide information

evaluating the performance, using the academic excellence

indicators adopted under Section 39.051(b), of students in foster

care or other residential care under the conservatorship of the

Department of Family and Protective Services.

SECTIONA1.02.AASection 54.211, Education Code, is amended to

read as follows:

Sec.A54.211.AAEXEMPTIONS FOR STUDENTS IN FOSTER OR OTHER

RESIDENTIAL CARE. (a) A student is exempt from the payment of

tuition and fees authorized in this chapter if the student:

(1)AAwas in foster care or other residential care under

the conservatorship of the Department of Family and Protective [and

Regulatory] Services on or after:

(A)AAthe day preceding the student ’s 18th

birthday;

(B)AAthe day of the student’s 14th birthday, if
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the student was also eligible for adoption on or after that day; or

(C)AAthe day the student graduated from high

school or received the equivalent of a high school diploma; and

(2)AAenrolls in an institution of higher education as

an undergraduate student not later than:

(A)AAthe third anniversary of the date the student

was discharged from the foster or other residential care, the date

the student graduated from high school, or the date the student

received the equivalent of a high school diploma, whichever date is

earliest; or

(B)AAthe student’s 21st birthday.

(b)AAThe Texas Education Agency and the Texas Higher

Education Coordinating Board shall develop outreach programs to

ensure that students in foster or other residential care in grades

9-12 are aware of the availability of the exemption from the payment

of tuition and fees provided by this section.

SECTIONA1.03.AASection 54.2111, Education Code, is amended

to read as follows:

Sec.A54.2111.AAEXEMPTIONS FOR ADOPTED STUDENTS FORMERLY IN

FOSTER OR OTHER RESIDENTIAL CARE. (a) A student is exempt from the

payment of tuition and fees authorized by this chapter if the

student:

(1)AAwas adopted; and

(2)AAwas the subject of an adoption assistance

agreement under Subchapter D, Chapter 162, Family Code.

(b)AAThe Texas Education Agency and the Texas Higher

Education Coordinating Board shall develop outreach programs to
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ensure that adopted students in grades 9-12 formerly in foster or

other residential care are aware of the availability of the

exemption from the payment of tuition and fees provided by this

section.

SECTIONA1.04.AASection 101.024, Family Code, is amended to

read as follows:

Sec.A101.024.AAPARENT.AA(a) "Parent" means the mother, a

man presumed to be the father, a man legally determined to be the

father, a man who has been adjudicated to be the father by a court of

competent jurisdiction, a man who has acknowledged his paternity

under applicable law, or an adoptive mother or father. Except as

provided by Subsection (b), the [The] term does not include a parent

as to whom the parent-child relationship has been terminated.

(b)AAFor purposes of establishing, determining the terms of,

modifying, or enforcing an order, a reference in this title to a

parent includes a person ordered to pay child support under Section

154.001(a-1) or to provide medical support for a child.

SECTIONA1.05.AA(a) Section 107.004, Family Code, is amended

to read as follows:

Sec.A107.004.AAADDITIONAL DUTIES OF ATTORNEY AD LITEM FOR

CHILD. (a) Except as otherwise provided by this chapter, the

attorney ad litem appointed for a child shall:

(1)AAseek to elicit in a developmentally appropriate

manner the child’s expressed objectives of representation;

(2)AAadvise the child;

(3)AAprovide guidance to the child;

(4)AArepresent the child’s expressed objectives of
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representation and follow the child ’s expressed objectives of

representation during the course of litigation if the attorney ad

litem determines that the child is competent to understand the

nature of an attorney-client relationship and has formed that

relationship with the attorney ad litem;

(5)AAconsider the impact on the child in formulating

the attorney ad litem’s presentation of the child ’s expressed

objectives of representation to the court; and

(6)AAbecome familiar with:

(A)AAthe American Bar Association ’s standards of

practice for attorneys who represent children in abuse and neglect

cases; and

(B)AAthe suggested amendments to those standards

adopted by the National Association of Counsel for Children.

(b)AAAn attorney ad litem appointed for a child in a

proceeding under Chapter 262 or 263 shall complete at least three

hours of continuing legal education relating to child advocacy as

described by Subsection (c) as soon as practicable after the

attorney ad litem’s appointment. An attorney ad litem is not

required to comply with this subsection if the court finds that the

attorney ad litem has experience equivalent to the required

education.

(c)AAThe continuing legal education required by Subsection

(b) must:

(1)AAbe low-cost, available on the Internet, and

provided through the State Bar of Texas; and

(2)AAfocus on the duties of an attorney ad litem in, and
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the procedures of and best practices for, a proceeding under

Chapter 262 or 263.

(d)AAExcept as provided by Subsection (e), an attorney ad

litem appointed for a child in a proceeding under Chapter 262 or 263

shall meet before each court hearing with:

(1)AAthe child, if the child is at least four years of

age; or

(2)AAthe individual with whom the child ordinarily

resides, including the child’s parent, conservator, guardian,

caretaker, or custodian, if the child is younger than four years of

age.

(e)AAAn attorney ad litem appointed for a child in a

proceeding under Chapter 262 or 263 is not required to comply with

Subsection (d) before a hearing if the court finds at that hearing

that the attorney ad litem has shown good cause why the attorney ad

litem’s compliance with that subsection is not feasible or in the

best interest of the child.

(b)AAThe changes in law made by this section apply only to an

attorney ad litem for a child appointed in a proceeding under

Chapter 262 or 263, Family Code, on or after the effective date of

this section. An attorney ad litem for a child appointed in a

proceeding under Chapter 262 or 263, Family Code, before the

effective date of this section is governed by the law in effect on

the date the attorney ad litem was appointed, and the former law is

continued in effect for that purpose.

(c)AAThe State Bar of Texas shall adopt rules governing the

reporting of an attorney ad litem ’s timely completion of the
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continuing legal education required by Section 107.004(b), Family

Code, as added by this section.

SECTIONA1.06.AA(a) Section 154.001, Family Code, is amended

by adding Subsection (a-1) to read as follows:

(a-1)AAThe court may order each person who is financially

able and whose parental rights have been terminated with respect to

a child in substitute care for whom the department has been

appointed managing conservator to support the child in the manner

specified by the order:

(1)AAuntil the earliest of:

(A)AAthe child’s adoption;

(B)AAthe child’s 18th birthday or graduation from

high school, whichever occurs later;

(C)AAremoval of the child’s disabilities of

minority by court order, marriage, or other operation of law; or

(D)AAthe child’s death; or

(2)AAif the child is disabled as defined in this

chapter, for an indefinite period.

(b)AASection 154.001, Family Code, as amended by this

section, applies only to a person whose parent-child relationship

with respect to a child is terminated on or after the effective

date of this section. A person whose parent-child relationship is

terminated before the effective date of this section is governed by

the law in effect on the date the parent-child relationship was

terminated, and the former law is continued in effect for that

purpose.

SECTIONA1.07.AASection 162.304, Family Code, is amended by
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adding Subsection (f) to read as follows:

(f)AASubject to the availability of funds, the department

shall work with the Health and Human Services Commission and the

federal government to develop a program to provide medical

assistance under Chapter 32, Human Resources Code, to children who

were in the conservatorship of the department at the time of

adoptive placement and need medical or rehabilitative care but do

not qualify for adoption assistance.

SECTIONA1.08.AASubchapter B, Chapter 231, Family Code, is

amended by adding Section 231.122 to read as follows:

Sec.A231.122.AAMONITORING CHILD SUPPORT CASES; ENFORCEMENT.

The Title IV-D agency shall monitor each Title IV-D case from the

date the agency begins providing services on the case. If a child

support obligor in a Title IV-D case becomes more than 60 days

delinquent in paying child support, the Title IV-D agency shall

expedite the commencement of an action to enforce the child support

order.

SECTIONA1.09.AASection 261.001, Family Code, is amended by

amending Subdivision (2) to read as follows:

(2)AA"Department" means the Department of Family and

Protective [and Regulatory] Services.

SECTIONA1.10.AAThe heading to Section 261.107, Family Code,

is amended to read as follows:

Sec.A261.107.AAFALSE REPORT; CRIMINAL PENALTY; CIVIL

PENALTY.

SECTIONA1.11.AA(a) Section 261.107, Family Code, is amended

by amending Subsection (a) and adding Subsections (d) and (e) to
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read as follows:

(a)AAA person commits an offense if the person knowingly or

intentionally makes a report as provided in this chapter that the

person knows is false or lacks factual foundation. An offense under

this section is a state jail felony [Class A misdemeanor] unless it

is shown on the trial of the offense that the person has previously

been convicted under this section, in which case the offense is a

[state jail] felony of the third degree.

(d)AAThe court shall order a person who is convicted of an

offense under this section to pay any reasonable attorney ’s fees

incurred by the person who was falsely accused of abuse or neglect

in any proceeding relating to the false report.

(e)AAA person who engages in conduct described by Subsection

(a) is liable to the state for a civil penalty of $1,000. The

attorney general shall bring an action to recover a civil penalty

authorized by this subsection.

(b)AASection 261.107(a), Family Code, as amended by this

section, and Section 261.107(d), Family Code, as added by this

section, apply only to an offense committed on or after the

effective date of this section. An offense committed before the

effective date of this section is covered by Section 261.107,

Family Code, as it existed on the date the offense was committed,

and the former law is continued in effect for that purpose. For

purposes of this subsection, an offense is committed before the

effective date of this section if any element of the offense occurs

before that date.

(c)AASection 261.107(e), Family Code, as added by this
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section, applies only to conduct that occurs on or after the

effective date of this section. Conduct that occurs before the

effective date of this section is governed by the law in effect on

the date the conduct occurred, and the former law is continued in

effect for that purpose.

SECTIONA1.12.AASection 261.201, Family Code, is amended by

adding Subsection (f-1) to read as follows:

(f-1)AAThe department shall provide to a relative or other

individual with whom a child is placed any information the

department considers necessary to ensure that the relative or other

individual is prepared to meet the needs of the child. The

information required by this subsection may include information

related to any abuse or neglect suffered by the child.

SECTIONA1.13.AA(a) Sections 261.301(a), (d), (f), (g), and

(h), Family Code, are amended to read as follows:

(a)AAWith assistance from the appropriate state or local law

enforcement agency as provided by this section, the department or

designated agency shall make a prompt and thorough investigation of

a report of child abuse or neglect allegedly committed by a person

responsible for a child’s care, custody, or welfare. The

investigation shall be conducted without regard to any pending suit

affecting the parent-child relationship.

(d)AAThe executive commissioner of the Health and Human

Services Commission shall [department may] by rule assign

priorities and prescribe investigative procedures for

investigations based on the severity and immediacy of the alleged

harm to the child. Subject to the availability of funds, the rules
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must require the department to respond within 24 hours after a

report of abuse and neglect that is assigned the highest priority

and within 72 hours after a report of abuse and neglect that is

assigned the second highest priority. The primary purpose of the

investigation shall be the protection of the child.

(f)AAAn investigation of a report to the department [that is

assigned the highest priority in accordance with department rules

adopted under Subsection (d) and] that alleges that a child has been

or may be the victim of conduct that constitutes a criminal offense

that poses an immediate risk of physical or sexual abuse of a child

that could result in the death of or serious harm to the child shall

be conducted jointly by a peace officer, as defined by Article 2.12,

Code of Criminal Procedure, from the appropriate local law

enforcement agency and the department or the agency responsible for

conducting an investigation under Subchapter E.

(g)AAThe inability or unwillingness of a local law

enforcement agency to conduct a joint investigation under this

section [Subsection (f)] does not constitute grounds to prevent or

prohibit the department from performing its duties under this

subtitle. The department shall document any instance in which a law

enforcement agency is unable or unwilling to conduct a joint

investigation under this section [Subsection (f)].

(h)AAThe department and the appropriate local law

enforcement agency shall conduct an investigation, other than an

investigation under Subchapter E, as provided by this section and

Article 2.27, Code of Criminal Procedure, if the investigation is

of a report [of child abuse or neglect that is assigned the highest
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priority in accordance with department rules adopted under

Subsection (d) and] that alleges that a child has been or may be the

victim of conduct that constitutes a criminal offense that poses an

immediate risk of physical or sexual abuse of a child that could

result in the death of or serious harm to the child. Immediately on

receipt of a report described by this subsection, the department

shall notify the appropriate local law enforcement agency of the

report.

(b)AAThe change in law made by this section to Section

261.301, Family Code, applies to the investigation of a report of

child abuse or neglect made on or after the effective date of this

section. The investigation of a report of child abuse or neglect

made before the effective date of this section is governed by the

law in effect on the date the report was made, and the former law is

continued in effect for that purpose.

(c)AAThe Department of Family and Protective Services shall

develop and implement an automated tracking and reporting system

that enables the department to track information on initial

contacts to monitor compliance with the requirements of Section

261.301(d), Family Code, as amended by this section, relating to

the timely response to reports of abuse and neglect.

(d)AAThe executive commissioner of the Health and Human

Services Commission shall adopt the rules as required by Section

261.301(d), Family Code, as amended by this section, not later than

September 1, 2007.

SECTIONA1.14.AASubchapter D, Chapter 261, Family Code, is

amended by adding Section 261.3011 to read as follows:
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Sec.A261.3011.AAJOINT INVESTIGATION GUIDELINES AND

TRAINING. (a) The department shall, in consultation with the

appropriate law enforcement agencies in each county, develop

guidelines and protocols for joint investigations by the department

and the law enforcement agency under Section 261.301. The

guidelines and protocols must:

(1)AAclarify the respective roles of the department and

law enforcement agency in conducting the investigation; and

(2)AAincorporate the use of forensic methods in

determining the occurrence of child abuse and neglect.

(b)AAThe department shall collaborate with law enforcement

agencies to provide to department investigators and law enforcement

officers responsible for investigating reports of abuse and neglect

joint training relating to methods to effectively conduct joint

investigations under Section 261.301. The training must include

information on interviewing techniques, evidence gathering, and

testifying in court for criminal investigations.

SECTIONA1.15.AA(a) Section 261.3015(a), Family Code, is

amended to read as follows:

(a)AAIn assigning priorities and prescribing investigative

procedures based on the severity and immediacy of the alleged harm

to a child under Section 261.301(d), the department [board by rule]

shall establish a flexible response system to allow the department

to make the most effective use of [allocate] resources by

investigating serious cases of abuse and neglect and by screening

out less serious cases of abuse and neglect if the department

determines, after contacting a professional or other credible
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source, that the child’s safety can be assured without further

investigation. The department may administratively close the less

serious cases without providing services or making a referral to

another entity for assistance [providing assessment and family

preservation services in less serious cases].

(b)AATo ensure the safety of children, the Department of

Family and Protective Services shall use highly skilled caseworkers

to perform the screening functions described by Section

261.3015(a), Family Code, as amended by this section, and develop

standardized policy guidelines, including accountability measures

to monitor closed cases, to ensure that screening guidelines do not

result in the closing of cases that should not be closed.

SECTIONA1.16.AASubchapter D, Chapter 261, Family Code, is

amended by adding Section 261.3021 to read as follows:

Sec.A261.3021.AACASEWORK DOCUMENTATION AND MANAGEMENT.

Subject to the appropriation of money for these purposes, the

department shall:

(1)AAidentify critical investigation actions that

impact child safety and require department caseworkers to document

those actions in a child ’s case file not later than the day after

the action occurs;

(2)AAidentify and develop a comprehensive set of

casework quality indicators that must be reported in real time to

support timely management oversight;

(3)AAprovide department supervisors with access to

casework quality indicators and train department supervisors on the

use of that information in the daily supervision of caseworkers;
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(4)AAdevelop a case tracking system that notifies

department supervisors and management when a case is not

progressing in a timely manner;

(5)AAuse current data reporting systems to provide

department supervisors and management with easier access to

information; and

(6)AAtrain department supervisors and management on the

use of data to monitor cases and make decisions.

SECTIONA1.17.AASubchapter D, Chapter 261, Family Code, is

amended by adding Section 261.3031 to read as follows:

Sec.A261.3031.AAFAILURE TO COOPERATE WITH INVESTIGATION;

DEPARTMENT RESPONSE. If a parent or other person refuses to

cooperate with the department’s investigation of the alleged abuse

or neglect of a child and the refusal poses a risk to the child ’s

safety, the department shall seek assistance from the appropriate

county attorney or district attorney or criminal district attorney

with responsibility for representing the department as provided by

Section 264.009 to obtain a court order as described by Section

261.303.

SECTIONA1.18.AASubchapter D, Chapter 261, Family Code, is

amended by adding Section 261.3032 to read as follows:

Sec.A261.3032.AAINTERFERENCE WITH INVESTIGATION; CRIMINAL

PENALTY. (a) A person commits an offense if, with the intent to

interfere with the department ’s investigation of a report of abuse

or neglect of a child, the person takes, retains, or conceals the

child and the person’s taking, retention, or concealment interferes

with the department ’s investigation.
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(b)AAAn offense under this section is a Class B misdemeanor.

(c)AAIf conduct that constitutes an offense under this

section also constitutes an offense under any other law, the actor

may be prosecuted under this section or the other law.

SECTIONA1.19.AA(a) Section 261.307, Family Code, is amended

to read as follows:

Sec.A261.307.AAINFORMATION RELATING TO INVESTIGATION

PROCEDURE. As soon as possible after initiating an investigation

of a parent or other person having legal custody of a child, the

department shall provide to the person:

(1)AAa brief and easily understood summary of:

(A)A[(1)]AAthe department ’s procedures for

conducting an investigation of alleged child abuse or neglect,

including:

(i)A[(A)]AAa description of the

circumstances under which the department would request to remove

the child from the home through the judicial system; and

(ii)A[(B)]AAan explanation that the law

requires the department to refer all reports of alleged child abuse

or neglect to a law enforcement agency for a separate determination

of whether a criminal violation occurred;

(B)A[(2)]AAthe person’s right to file a complaint

with the department or to request a review of the findings made by

the department in the investigation;

(C)A[(3)]AAthe person’s right to review all

records of the investigation unless the review would jeopardize an

ongoing criminal investigation;
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(D)A[(4)]AAthe person’s right to seek legal

counsel;

(E)A[(5)]AAreferences to the statutory and

regulatory provisions governing child abuse and neglect and how the

person may obtain copies of those provisions; and

(F)A[(6)]AAthe process the person may use to

acquire access to the child if the child is removed from the home;

(2)AAif the department determines that removal of the

child may be warranted, a proposed child placement resources form

that instructs the parent or other person having legal custody of

the child to complete and return the form to the department or

agency and to identify in the form three individuals who could be

relative caregivers or designated caregivers, as those terms are

defined by Section 264.751; and

(3)AAan informational manual required by Section

261.3071.

(b)AAThe Department of Family and Protective Services shall

develop the proposed child placement resources form required to be

provided under Section 261.307, Family Code, as amended by this

section, not later than November 1, 2005.

(c)AAThe Department of Family and Protective Services shall

provide the proposed child placement resources form as required by

Section 261.307, Family Code, as amended by this section, to the

parent or other person having legal custody of a child who is the

subject of an investigation of abuse or neglect that is commenced on

or after November 1, 2005.

SECTIONA1.20.AASubchapter D, Chapter 261, Family Code, is
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amended by adding Section 261.3071 to read as follows:

Sec.A261.3071.AAINFORMATIONAL MANUALS. (a) In this

section, "relative caregiver" and "designated caregiver" have the

meanings assigned those terms by Section 264.751.

(b)AAThe department shall develop and publish informational

manuals that provide information for:

(1)AAa parent or other person having custody of a child

who is the subject of an investigation under this chapter; and

(2)AAa person who is selected by the department to be

the child’s relative or designated caregiver.

(c)AAInformation provided in the manuals must be in both

English and Spanish and must include, as appropriate:

(1)AAuseful indexes of information such as telephone

numbers;

(2)AAthe information required to be provided under

Section 261.307(1);

(3)AAinformation describing the rights and duties of a

relative or designated caregiver; and

(4)AAinformation regarding the relative and other

designated caregiver program under Subchapter I, Chapter 264.

SECTIONA1.21.AASubchapter D, Chapter 261, Family Code, is

amended by adding Section 261.3101 to read as follows:

Sec.A261.3101.AAFORENSIC INVESTIGATION SUPPORT. The

department shall, subject to the availability of money:

(1)AAemploy or contract with medical and law

enforcement professionals who shall be strategically placed

throughout the state to provide forensic investigation support and
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to assist caseworkers with assessment decisions and intervention

activities;

(2)AAemploy or contract with subject matter experts to

serve as consultants to department caseworkers in all aspects of

their duties; and

(3)AAdesignate persons who shall act as liaisons within

the department whose primary functions are to develop relationships

with local law enforcement agencies and courts.

SECTIONA1.22.AASection 261.3125, Family Code, is amended to

read as follows:

Sec.A261.3125.AACHILD SAFETY SPECIALISTS [INVESTIGATIONS

COORDINATOR].AA(a)AAThe department shall employ in each of the

department ’s administrative regions [region of the department for

child protective services] at least one child safety specialist

[protective services investigations coordinator]. The job

responsibilities of the child safety specialist [investigations

coordinator] must focus [only] on child abuse and neglect

investigation issues, including reports of child abuse required by

Section 261.101, to achieve a greater compliance with that section,

and on assessing and improving the effectiveness of the department

in providing for the protection of children in the region.

(b)AAThe duties of a child safety specialist [protective

services investigations coordinator] must include the duty to:

(1)AAconduct staff reviews and evaluations of cases

determined to involve a high risk to the health or safety of a

child, including cases of abuse reported under Section 261.101, to

ensure that risk assessment tools are fully and correctly used;
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(2)AAreview and evaluate [monitor] cases in which there

have been multiple referrals to the department of child abuse or

neglect involving the same family, child, or person alleged to have

committed the abuse or neglect; and

(3)AAapprove decisions and assessments related to

investigations of cases of child abuse or neglect that involve a

high risk to the health or safety of a child.

SECTIONA1.23.AASubchapter D, Chapter 261, Family Code, is

amended by adding Section 261.3126 to read as follows:

Sec.A261.3126.AACOLOCATION OF INVESTIGATORS. (a) In each

county, to the extent possible, the department and the local law

enforcement agencies that investigate child abuse in the county

shall colocate in the same offices investigators from the

department and the law enforcement agencies to improve the

efficiency of child abuse investigations. The department shall

consider locating investigators from the department and county and

municipal law enforcement agencies at a children ’s advocacy center

in the county.

(b)AAA law enforcement agency is not required to comply with

the colocation requirements of this section if the law enforcement

agency does not have a full-time peace officer solely assigned to

investigate reports of child abuse and neglect.

(c)AAIf a county does not have a children’s advocacy center,

the department shall, if practicable, establish a children’s

advocacy center in the county as provided by Section 264.402 and

locate investigators from the department and county and municipal

law enforcement agencies at the center.
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SECTIONA1.24.AASubchapter B, Chapter 262, Family Code, is

amended by adding Section 262.114 to read as follows:

Sec.A262.114.AAEVALUATION OF IDENTIFIED RELATIVES AND OTHER

DESIGNATED INDIVIDUALS; PLACEMENT. (a) Before a full adversary

hearing under Subchapter C, the Department of Family and Protective

Services must perform a background and criminal history check of

the relatives or other designated individuals identified as a

potential relative or designated caregiver, as defined by Section

264.751, on the proposed child placement resources form provided

under Section 261.307. The department shall evaluate each person

listed on the form to determine the relative or other designated

individual who would be the most appropriate substitute caregiver

for the child and must complete a home study of the most appropriate

substitute caregiver, if any, before the full adversary hearing.

Until the department identifies a relative or other designated

individual qualified to be a substitute caregiver, the department

must continue to explore substitute caregiver options. The time

frames in this subsection do not apply to a relative or other

designated individual located in another state.

(b)AAThe department may place a child with a relative or

other designated individual identified on the proposed child

placement resources form if the department determines that the

placement is in the best interest of the child. The department may

place the child with the relative or designated individual before

conducting the background and criminal history check or home study

required under Subsection (a). The department shall provide a copy

of an informational manual required under Section 261.3071 to the
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relative or other designated caregiver at the time of the child ’s

placement.

SECTIONA1.25.AA(a)AASection 262.201(c), Family Code, is

amended to read as follows:

(c)AAIf the court finds sufficient evidence to satisfy a

person of ordinary prudence and caution that there is a continuing

danger to the physical health or safety of the child and for the

child to remain in the home is contrary to the welfare of the child,

the court shall issue an appropriate temporary order under Chapter

105. The court shall require each parent, alleged father, or

relative of the child before the court to submit the proposed child

placement resources form provided under Section 261.307, if the

form has not been previously provided, and provide the Department

of Family and Protective [and Regulatory] Services with information

necessary to locate any other absent parent, alleged father, or

relative of the child. The court shall inform each parent in open

court that parental and custodial rights and duties may be subject

to restriction or to termination unless the parent or parents are

willing and able to provide the child with a safe environment. If

the court finds that the child requires protection from family

violence by a member of the child ’s family or household, the court

shall render a protective order under Title 4 for the child. In

this subsection, "family violence" has the meaning assigned by

Section 71.004.

(b)AAThe change in law made by this section to Section

262.201(c), Family Code, applies only to a full adversary hearing

that occurs on or after November 1, 2005. A full adversary hearing
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that occurs before that date is governed by the law as it existed

before amendment by this section, and the former law is continued in

effect for that purpose.

SECTIONA1.26.AASection 263.001(a)(1), Family Code, is

amended to read as follows:

(1)AA"Department" means the Department of Family and

Protective [and Regulatory] Services.

SECTIONA1.27.AA(a) Section 263.102, Family Code, is amended

by amending Subsection (a) and adding Subsection (d) to read as

follows:

(a)AAThe service plan must:

(1)AAbe specific;

(2)AAbe in writing;

(3)AAbe prepared by the department or other agency in

conference with the child’s parents;

(4)AAstate appropriate deadlines;

(5)AAstate whether the goal of the plan is:

(A)AAreturn of the child to the child’s parents;

(B)AAtermination of parental rights and placement

of the child for adoption; or

(C)AAbecause of the child’s special needs or

exceptional circumstances, continuation of the child ’s care out of

the child’s home;

(6)AAstate steps that are necessary to:

(A)AAreturn the child to the child ’s home if the

placement is in foster care;

(B)AAenable the child to remain in the child ’s
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home with the assistance of a service plan if the placement is in

the home under the department ’s or other agency’s supervision; or

(C)AAotherwise provide a permanent safe placement

for the child;

(7)AAstate the actions and responsibilities that are

necessary for the child’s parents to take to achieve the plan goal

during the period of the service plan and the assistance to be

provided to the parents by the department or other authorized

agency toward meeting that goal;

(8)AAstate any specific skills or knowledge that the

child’s parents must acquire or learn to achieve the plan goal;

(9)AAstate the name of the person with the department or

other agency whom the child ’s parents may contact for information

relating to the child if other than the person preparing the plan;

and

(10)A[(9)]AAprescribe any other term or condition that

the department or other agency determines to be necessary to the

service plan’s success.

(d)AAThe department or other authorized entity must write the

service plan in a clear and understandable manner in order to

facilitate a parent’s ability to follow the requirements of the

service plan.

(b)AASection 263.202(c), Family Code, is amended to read as

follows:

(c)AAThe court shall advise the parties that progress under

the service plan will be reviewed at all subsequent hearings,

including a review of whether the parties have acquired or learned
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any specific skills or knowledge stated in the service plan.

(c)AAThe changes in law made by Sections 263.102 and

263.202(c), Family Code, as amended by this section, apply only to a

child placed in the custody of the Department of Family and

Protective Services on or after the effective date of this section.

A child placed in the custody of the department before the effective

date of this section is governed by the law in effect on the date the

child was placed in the department’s custody, and the former law is

continued in effect for that purpose.

SECTIONA1.28.AA(a) Section 263.201, Family Code, is amended

by adding Subsection (c) to read as follows:

(c)AAThe court shall require each parent, alleged father, or

relative of the child before the court to submit the proposed child

placement resources form provided under Section 261.307 at the

status hearing, if the form has not previously been submitted.

(b)AAThe change in law made by this section to Section

263.201, Family Code, applies only to a status hearing that occurs

on or after November 1, 2005. A status hearing that occurs before

that date is governed by the law as it existed before amendment by

this section, and the former law is continued in effect for that

purpose.

SECTIONA1.29.AA(a) Section 263.502(c), Family Code, is

amended to read as follows:

(c)AAThe placement review report must:

(1)AAevaluate whether the child’s current placement is

appropriate for meeting the child’s needs;

(2)AAevaluate whether efforts have been made to ensure
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placement of the child in the least restrictive environment

consistent with the best interest and special needs of the child if

the child is placed in institutional care;

(3)AAcontain a discharge plan for a child who is at

least 16 years of age that identifies [identify] the services and

specific tasks that are needed to assist the [a] child [who is at

least 16 years of age] in making the transition from substitute care

to adult [independent] living [if the services are available in the

community];

(4)AAevaluate whether the child ’s current educational

placement is appropriate for meeting the child’s academic needs;

(5)AAidentify other plans or services that are needed

to meet the child’s special needs or circumstances; and

(6)A[(5)]AAdescribe the efforts of the department or

authorized agency to place the child for adoption if parental

rights to the child have been terminated and the child is eligible

for adoption.

(b)AAIn implementing the provisions of Section

263.502(c)(3), Family Code, as amended by this section, the

Department of Family and Protective Services shall, to the extent

that funding is appropriated for this purpose, contract with

outside entities to assist in the discharge planning process.

SECTIONA1.30.AASubtitle D, Title 2, Human Resources Code, is

amended by adding Chapter 45 to read as follows:

CHAPTER 45. PRIVATIZATION OF SUBSTITUTE CARE AND CASE MANAGEMENT

SERVICES

SUBCHAPTER A. GENERAL PROVISIONS
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Sec.A45.001.AADEFINITIONS. In this chapter:

(1)AA"Case management services" means the provision of

case management services to a child for whom the department has been

appointed temporary or permanent managing conservator, including

caseworker-child visits, family visits, the convening of family

group conferences, the development and revision of the case plan,

the coordination and monitoring of services needed by the child and

family, and the assumption of court-related duties, including

preparing court reports, attending judicial hearings and

permanency hearings, and ensuring that the child is progressing

toward permanency within state and federal mandates.

(2)AA"Commission" means the Health and Human Services

Commission.

(3)AA"Department" means the Department of Family and

Protective Services.

(4)AA"Executive commissioner" means the executive

commissioner of the Health and Human Services Commission.

(5)AA"Family-based safety services" means services

designed to help children at risk of being placed in foster care to

remain safely with their families.

(6)AA"Independent administrator" means an independent

agency selected through a competitive procurement process to:

(A)AAsecure, coordinate, and manage substitute

care services and case management services in a geographically

designated area of the state; and

(B)AAensure continuity of care for a child

referred to the administrator by the department and the child ’s
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family from the day a child enters the child protective services

system until the child leaves the system.

(7)AA"Performance-based contracting" means the

structuring of all aspects of the procurement of services around

the purpose of the work to be performed and the desired results with

the contract requirements set forth in clear, specific, and

objective terms with measurable outcomes. Contracts may also

include provisions that link the performance of the contractor to

the level and timing of reimbursement.

(8)AA"Permanency services" means services, other than

family-based safety services, provided to secure a child’s safety,

permanency, and well-being, including substitute care services,

family reunification services, adoption and postadoption services,

preparation for adult living services, and case management

services.

(9)AA"Placement assessment" means the process used by

the department or another authorized entity to determine the most

appropriate, least restrictive, safe placement resource for a child

who must be separated temporarily from the care of the child ’s

parents.

(10)AA"Privatize" means to contract with a private

entity to provide certain governmental services.

(11)AA"Psychotropic medication" means a drug that

affects the mind through action on the central nervous system and is

prescribed for depression, schizophrenia, attention deficit

hyperactivity disorder, seizures, and a variety of other similar

conditions.
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(12)AA"Substitute care provider" means a child-care

institution or a child-placing agency, as defined by Section

42.002.

(13)AA"Substitute care services" means services

provided to or for children in substitute care and their families,

including the recruitment, training, and management of foster

parents, the recruitment of adoptive families, and the facilitation

of the adoption process, family reunification, independent living,

emergency shelter, residential group care, foster care,

therapeutic foster care, and post-placement supervision, including

relative placement. The term does not include the regulation of

facilities under Subchapter C, Chapter 42.

Sec.A45.002.AAPRIVATIZING SUBSTITUTE CARE AND CASE

MANAGEMENT SERVICES; DEPARTMENT DUTIES. (a) Not later than

September 1, 2009, the department shall complete the statewide

privatization of the provision of substitute care and case

management services in this state.

(b)AAOn and after September 1, 2009:

(1)AAall substitute care and case management services

for children for whom the department has been appointed temporary

or permanent managing conservator must be provided by child-care

institutions and child-placing agencies; and

(2)AAexcept as provided by Subsection (d) and

notwithstanding any other law, the department may not directly

provide those services.

(c)AAOn and after September 1, 2009, the department shall:

(1)AAmonitor the quality of services for which the
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department and each independent administrator contract under this

chapter; and

(2)AAensure that the services are provided in

accordance with federal law and the laws of this state, including

department rules and rules of the Department of State Health

Services and the Texas Commission on Environmental Quality.

(d)AAOn and after September 1, 2009, the department may

provide substitute care and case management services in an

emergency. The executive commissioner shall adopt rules describing

the circumstances in which the department may provide those

services.

Sec.A45.003.AAHIRING PREFERENCE. A substitute care or case

management services provider that contracts with the department to

provide substitute care services or case management services shall

give a preference in hiring to qualified department employees in

good standing with the department who provide substitute care or

case management services and whose positions with the department

may be eliminated as a result of the privatization of substitute

care and case management services.

Sec.A45.004.AAINDEPENDENT ADMINISTRATORS; DEPARTMENT

DUTIES. (a) The department shall research and develop a

comprehensive strategy for contracting for management support

services from independent administrators on a regional basis. If

the department determines that an independent administrator could

manage and procure substitute care and case management services

contracts with private agencies and conduct placement assessments

in a more cost-beneficial manner, the department shall implement a
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transition plan to transfer the procurement, management, and

oversight of substitute care and case management services from the

department to an independent administrator, as well as

responsibility for placement assessments. If the department

determines that contracting for management support from an

independent administrator is not cost beneficial, the

privatization of substitute care and case management services will

occur as provided by Section 45.002(b).

(b)AAThe comprehensive strategy, at a minimum, must:

(1)AAuse competitively procured independent

administrators to procure and manage substitute care and case

management providers in a geographic region designated by the

department;

(2)AArequire independent administrators to contract

with private agencies that will:

(A)AAincrease local foster and adoptive placement

options for all children, especially teenagers, sibling groups,

children whose race or ethnicity is disproportionately represented

in foster care, children with severe or multiple disabilities, and

other children who are difficult to place; and

(B)AAexpand efforts to recruit foster families,

adoptive families, and alternative care providers through

faith-based and other targeted recruitment programs; and

(3)AAallow permanency services providers to enter

client, service, and outcome information into the department ’s

client data system.

(c)AASubject to the appropriation of funds, the department
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shall:

(1)AAenhance existing data systems to include contract

performance information; and

(2)AAimplement a contracting data system developed or

procured by the department, to track quality assurance and other

contracting tools to effectively manage, monitor, and evaluate

performance-based contracting functions.

[Sections 45.005-45.050 reserved for expansion]

SUBCHAPTER B. DEPARTMENT DUTIES

Sec.A45.051.AAREORGANIZING STAFF RESPONSIBILITIES. Not

later than March 1, 2006, the department shall develop a plan for

reorganizing the department’s operation to support future

procurement of, contracting with, and monitoring of private

contractors and enforcement of the licensing of facilities. The

plan must include provisions for reducing duplication of the

department ’s program monitoring activities.

Sec.A45.052.AAFINANCING. The department shall create

financing and payment arrangements that provide incentives for an

independent administrator and its subcontract providers to achieve

safety, permanency, and well-being outcomes and improved system

performance. In developing this financing arrangement, the

department shall examine:

(1)AAthe use of case rates or performance-based

fee-for-service contracts that include incentive payments or

payment schedules that link reimbursement to results; and

(2)AAways to reduce a contractor ’s financial risk that

could jeopardize the solvency of the contractor, including the use
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of a risk-reward corridor that limits risk of loss and potential

profits or the establishment of a statewide risk pool.

Sec.A45.053.AAADOPTION OF TRANSITION PLAN. (a) Not later

than September 30, 2005, the commission and the department shall

submit to the legislature a plan for the development of the

transition plan, including the planning structure and process,

engagement of stakeholders, and access to experienced consultation

and technical assistance.

(b)AANot later than March 1, 2006, the commission and the

department shall, in consultation with private entities under

contract to provide substitute care services for the department,

including members of the boards of directors of the private

entities and other community stakeholders, develop and adopt a

substitute care and case management services transition plan

consistent with the requirements of Subchapter C.

(c)AAThe executive commissioner shall adopt rules to

implement the privatization of substitute care and case management

services in this state.

Sec.A45.054.AAREGIONAL IMPLEMENTATION. (a) The department

shall implement the privatization of substitute care and case

management services on a regional basis. The transition plan must

include a schedule with deadlines for implementation of the plan in

each region of the state. The plan must ensure that the transition

is completed in the first region not later than December 31, 2006,

and that the transition is completed statewide not later than

September 1, 2009.

(b)AAThe transition plan must include a schedule with the
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following deadlines for implementation of the plan:

(1)AAcompletion of the transition plan, not later than

March 1, 2006;

(2)AArelease of a request for proposal for a geographic

region of the state designated by the department, not later than

April 30, 2006;

(3)AAthe awarding of the contract described by

Subdivision (2), not later than September 30, 2006;

(4)AAestablishment of the multidisciplinary team and

necessary processes, evaluation criteria, and monitoring tools to

be used to monitor and evaluate the performance of the contractor,

not later than September 30, 2006;

(5)AAthe review and evaluation of the multidisciplinary

team’s reports pertaining to the contractor’s achievement of

performance-based milestones and the effect on the quality of

permanency services provided, not later than December 31, 2007;

(6)AArelease of a request for proposal for additional

geographic regions of the state designated by the department, not

later than March 31, 2008;

(7)AAthe awarding of the contracts described by

Subdivision (6), not later than July 31, 2008;

(8)AArelease of a request for proposal for all

remaining geographic regions of the state designated by the

department, not later than December 31, 2008; and

(9)AAthe awarding of the contracts described by

Subdivision (8), not later than May 31, 2009.

(c)AANot later than the first anniversary of the date the
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department enters into the first contract under this section, the

department shall institute an independent evaluation of the

implementation of the privatization of substitute care and case

management services. The department shall report the results of

the evaluation to the legislature to determine whether to refine

the service delivery model for the remaining regional transitions.

The evaluation must assess performance based on compliance with

defined quality outcomes for children.

[Sections 45.055-45.100 reserved for expansion]

SUBCHAPTER C. TRANSITION PLAN

Sec.A45.101.AAGOALS FOR PRIVATIZATION. The transition plan

adopted under Section 45.053 must provide for a new structural

model for the community-centered delivery of substitute care and

case management services that is based on a goal of improving

protective services, achieving timely permanency for children in

substitute care, including family reunification, placement with a

relative, or adoption, and improving the overall well-being of

children in substitute care consistent with federal and state

mandates.

Sec.A45.102.AATRANSITION PLAN REQUIREMENTS. The transition

plan developed by the department and the commission must:

(1)AAidentify barriers to privatization, including

regional disparities in resources, provider capacity, and

population, and propose solutions to stimulate capacity and adjust

program delivery;

(2)AAprovide details regarding the target population

and services by region that will be part of the system redesign,
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including the number of children and families, historic caseload

trends and service utilization information, and projected

caseloads;

(3)AAprovide details regarding the roles,

responsibilities, and authority assigned to the public and private

entities, including the department, independent administrators,

and substitute care and case management providers, in making key

decisions throughout the child and family case;

(4)AAinclude an implementation plan to transfer all

foster homes certified by the department to private child-placing

agencies, ensuring minimum disruption to the children in foster

care and to current foster parents;

(5)AAspecify the limited circumstances under which a

foster home verified by the department may continue to be verified

by the department when continuation would be in the best interest of

a child in the care of the foster home;

(6)AAinclude a process for assessing each child who is

transferred to a private substitute care provider to verify the

child’s service needs;

(7)AAinclude an implementation plan to transfer all

adoption services to private agencies, including details of how and

when cases will be transferred and how adoption provider contracts

and reimbursements methods will be structured;

(8)AAdescribe the process to transfer the duties of

case management and family reunification services from department

staff to private agency staff, including the integration of family

group conferencing into private agency case management;
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(9)AAdescribe the manner in which the department will

procure and contract for kinship services that are funded by the

state;

(10)AAprovide details regarding financial arrangements

and performance expectations for independent administrators and

substitute care and case management providers that:

(A)AAprovide incentives for desired results and

explicit contract performance and outcome indicators;

(B)AAdescribe how various risk-based arrangements

will be weighed and realistically assessed using sound actuarial

data and risk modeling and how mechanisms will be selected to limit

uncontrollable risks that could threaten provider stability and

quality;

(C)AAdescribe how financing options will increase

flexibility to promote innovation and efficiency in service

delivery; and

(D)AAprovide balance between control over key

decisions and the level of risk the contractor assumes;

(11)AArequire the executive commissioner to evaluate

whether existing rate structures are appropriate to compensate

substitute care providers who enter into contracts with an

independent administrator under Section 264.106, Family Code,

considering new functions to be served by the providers, and, if

necessary, require the executive commissioner to adjust the rates

accordingly;

(12)AArequire the department to enter into contracts

for the provision of substitute care and case management services
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as required by Section 264.106, Family Code, and describe the

procurement and contracting process, including:

(A)AAstating how the department will shift from an

open-enrollment system to a competitive procurement system;

(B)AAidentifying the services that will be

procured and contracted for directly with the department and the

services that will be procured by an independent administrator; and

(C)AAdeveloping a procurement and contracting

schedule to ensure full implementation not later than September 1,

2009;

(13)AAprovide for the implementation of Sections

264.1062 and 264.107, Family Code, by describing each party ’s

responsibility and ensuring that the department retains the legal

authority to effectively provide oversight;

(14)AAdescribe formal training required for department

staff, independent administrators, and substitute care and case

management providers;

(15)AAdefine roles and expectations related to

reporting and managing data required to ensure quality services and

meet state and federal requirements, including data collection

responsibilities for an independent administrator and service

provider;

(16)AAdescribe how the transition will impact the

state’s ability to obtain federal funding and examine options to

further maximize federal funding opportunities and increased

flexibility; and

(17)AAdescribe the costs of the transition, the initial
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start-up costs, and mechanisms to periodically assess the overall

adequacy of funds and the fiscal impact of the change.

[Sections 45.103-45.150 reserved for expansion]

SUBCHAPTER D. MISCELLANEOUS PROVISIONS

Sec.A45.151.AAEXPIRATION. This chapter expires September 1,

2010.

SECTIONA1.31.AASubchapter A, Chapter 264, Family Code, is

amended by adding Section 264.0091 to read as follows:

Sec.A264.0091.AAUSE OF TELECONFERENCING AND

VIDEOCONFERENCING TECHNOLOGY. The department, in cooperation with

district and county courts, shall expand the use of

teleconferencing and videoconferencing to facilitate participation

by medical experts and other individuals in court proceedings.

SECTIONA1.32.AASection 264.001, Family Code, is amended to

read as follows:

Sec.A264.001.AADEFINITIONS [DEFINITION]. In this chapter:

(1)AA"Commission" means the Health and Human Services

Commission.

(2)AA"Department"[, "department"] means the Department

of Family and Protective [and Regulatory] Services.

(3)AA"Executive commissioner" means the executive

commissioner of the Health and Human Services Commission.

SECTIONA1.33.AASection 264.106, Family Code, is amended to

read as follows:

Sec.A264.106.AAREQUIRED CONTRACTS FOR SUBSTITUTE CARE AND

CASE MANAGEMENT SERVICES. (a) In this section:

(1)AA"Case management services" means the provision of
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case management services to a child for whom the department has been

appointed temporary or permanent managing conservator, including

caseworker-child visits, family visits, the convening of family

group conferences, the development and revision of the case plan,

the coordination and monitoring of services needed by the child and

family, and the assumption of court-related duties, including

preparing court reports, attending judicial hearings and

permanency hearings, and ensuring that the child is progressing

toward permanency within state and federal mandates.

(2)AA"Independent administrator" means an independent

agency selected through a competitive procurement process to:

(A)AAsecure, coordinate, and manage substitute

care services and case management services in a geographically

designated area of the state; and

(B)AAensure continuity of care for a child

referred to the administrator by the department and the child ’s

family from the day a child enters the child protective services

system until the child leaves the system.

(3)AA"Permanency services" means services, other than

family-based safety services, provided to secure a child’s safety,

permanency, and well-being, including substitute care services,

family reunification services, adoption and postadoption services,

preparation for adult living services, and case management

services.

(4)AA"Substitute care provider" means a child-care

institution or a child-placing agency, as defined by Section

42.002, Human Resources Code.
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(5)AA"Substitute care services" means services

provided to or for children in substitute care and their families,

including the recruitment, training, and management of foster

parents, the recruitment of adoptive families, and the facilitation

of the adoption process, family preservation, independent living,

emergency shelter, residential group care, foster care,

therapeutic foster care, and post-placement supervision, including

relative placement. The term does not include the regulation of

facilities under Subchapter C, Chapter 42, Human Resources Code.

(b)AAThe department shall, in accordance with Section

45.004, Human Resources Code:

(1)AAassess the need for substitute care and case

management services throughout the state; [and]

(2)AAcontract with private agencies as part of regional

community-centered networks managed by independent administrators

[substitute care providers only to the extent necessary to meet the

need] for the provision of all necessary substitute care and case

management [those] services;

(3)AAcontract with an independent administrator to

coordinate and manage all services needed for children in the

temporary or permanent managing conservatorship of the department

in a designated geographic area;

(4)AAmonitor the quality of services for which the

department and each independent administrator contract under this

section; and

(5)AAensure that the services are provided in

accordance with federal law and the laws of this state, including
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department rules and rules of the Department of State Health

Services and the Texas Commission on Environmental Quality.

(c)AAAn independent administrator may not:

(1)AAdirectly provide substitute care services; or

(2)AAhave a financial interest in or a financial

interest connected to a community-based organization that provides

permanency services in the state.

(d)AAAdministrative services to be provided by an

independent administrator include:

(1)AArecruiting and subcontracting with

community-based substitute care providers to ensure a full array of

services in defined geographic areas;

(2)AAmanaging placements and making referrals for

placement based on department-approved protocols;

(3)AAmonitoring services delivered by subcontractors;

(4)AAproviding training and technical assistance to

contract providers;

(5)AAmaintaining data systems that support tracking and

reporting key performance and outcome data; and

(6)AAensuring accountability for achieving defined

client and system outcomes.

(e)A[(b)AABefore contracting with a substitute care

provider, the department shall determine whether:

[(1)AAcommunity resources are available to support

children placed under the provider’s care; and

[(2)AAthe appropriate public school district has

sufficient resources to support children placed under the
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provider’s care if the children will attend public school.

[(c)]AAIn addition to the requirements of Section 40.058(b),

Human Resources Code, a contract with an independent administrator

[a substitute care provider] must include provisions that:

(1)AAenable the department to monitor the effectiveness

of the [provider ’s] services; [and]

(2)AAspecify performance outcomes;

(3)AAauthorize the department to terminate the contract

or impose sanctions for a violation of a provision of the contract

that specifies performance criteria;

(4)AAensure that an independent administrator may not

refuse to accept a client who is referred for services or reject a

client who is receiving services unless the department has reviewed

the independent administrator ’s decision and approved the decision

in writing;

(5)AAauthorize the department, an agent of the

department, and the state auditor to inspect all books, records,

and files maintained by an independent administrator relating to

the contract; and

(6)AAthe department determines are necessary to ensure

accountability for the delivery of services and for the expenditure

of public funds.

(f)AAA contract with an independent administrator for

substitute care and case management services must include

department-approved provisions that:

(1)AAenable the independent administrator and the

department to:
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(A)AAmonitor the effectiveness of substitute care

and case management services; and

(B)AAspecify performance standards and authorize

termination of the contract for cause;

(2)AAdescribe how performance is linked to

reimbursement amounts or schedules to provide incentives for

desired results;

(3)AArequire all independent administrators and

private contractors to disclose to the department any information

that may indicate an actual or potential conflict of interest with

the commission, the department, or another health and human

services agency, including information regarding actual or

potential related-party transactions, relationships, interests, or

business history, and any other factor that may indicate an actual

or potential conflict of interest;

(4)AAauthorize the independent administrator, an agent

of the independent administrator, the department, an agent of the

department, and the state auditor to inspect all books, records,

and files maintained by a contractor relating to the contract; and

(5)AAthe department determines are necessary to ensure

accountability for the delivery of services and for the expenditure

of public funds.

(g)A[(d)]AAIn determining whether to contract with a

substitute care provider or an independent administrator, the

department shall consider the provider’s or administrator’s

performance under any previous contract [for substitute care

services] between the department and the provider or administrator.
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(h)AAA contract under this section does not affect the rights

and duties of the department in the department’s capacity as the

temporary or permanent managing conservator of a child.

(i)AAExcept as provided by Subsection (j) and

notwithstanding any other law, on and after September 1, 2009, the

department may not directly provide substitute care and case

management services for children for whom the department has been

appointed temporary or permanent managing conservator.

(j)AAOn and after September 1, 2009, the department may

provide substitute care and case management services in an

emergency. The executive commissioner shall adopt rules describing

the circumstances in which the department may provide those

services.

[(e)AAIn this section, "substitute care provider" means a

person who provides residential care for children for 24 hours a

day, including:

[(1)AAa child-care institution, as defined by Section

42.002, Human Resources Code;

[(2)AAa child-placing agency, as defined by Section

42.002, Human Resources Code;

[(3)AAa foster group home or foster family home, as

defined by Section 42.002, Human Resources Code; and

[(4)AAan agency group home or agency home, as defined by

Section 42.002, Human Resources Code, other than an agency group

home, agency home, or a foster home verified or certified by the

department.]

SECTIONA1.34.AASubchapter B, Chapter 264, Family Code, is
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amended by adding Section 264.1062 to read as follows:

Sec.A264.1062.AAEVALUATION OF INDEPENDENT ADMINISTRATORS.

The department shall develop and implement a comprehensive

multidisciplinary team to monitor and evaluate the performance of

independent administrators. The team must consist of specialized

staff who can enable the department to measure critical dimensions

of community-based organization performance, obtained through the

quality assurance functions of the independent administrator,

including:

(1)AAachievement of client and system outcomes;

(2)AAcompliance with contractual terms and conditions;

and

(3)AAany history of the community-based organization ’s

noncompliance with the department ’s licensing standards.

SECTIONA1.35.AASubchapter B, Chapter 264, Family Code, is

amended by adding Section 264.1063 to read as follows:

Sec.A264.1063.AAMONITORING PERFORMANCE OF SUBSTITUTE CARE

AND CASE MANAGEMENT PROVIDERS. (a) The department, in

consultation with private entities under contract with an

independent administrator to provide substitute care or case

management services, shall establish a quality assurance program

that uses comprehensive, multitiered assurance and improvement

systems based, subject to the availability of funds, on real-time

data to evaluate performance.

(b)AAThe contract performance outcomes specified in a

contract under Section 264.106 must be consistent with the fiscal

goals of privatizing substitute care and case management services
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and must be within the contractor ’s authority to deliver. The

contract must clearly define the manner in which the substitute

care or case management provider’s performance will be measured and

identify the information sources the department and independent

administrator will use to evaluate the performance.

SECTIONA1.36.AASection 264.107, Family Code, is amended by

adding Subsections (c)-(f) to read as follows:

(c)AAThe contract between the department and an independent

administrator or other authorized entity must require, not later

than September 1, 2012, the use of real-time technology in the

independent administrator’s or other authorized entity’s placement

system to screen possible placement options for a child and match

the child’s needs with the most qualified providers with vacancies.

(d)AAThe department shall institute a quality assurance

system in monitoring the independent administrators or other

authorized entities to ensure that placement decisions are reliable

and are made in a consistent manner.

(e)AAIn making placement decisions, an independent

administrator or other authorized entity shall use clinical

protocols to match a child to the most appropriate placement

resource.

(f)AAThe department may create a regional advisory council in

a region to assist the department and independent administrator or

other authorized entity in:

(1)AAassessing the need for resources in the region;

and

(2)AAlocating substitute care services in the region
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for hard-to-place children.

SECTIONA1.37.AASection 264.1075, Family Code, is amended to

read as follows:

Sec.A264.1075.AAASSESSING NEEDS OF CHILD [USE OF ASSESSMENT

SERVICES]. (a) On removing a child from the child ’s home [Before

placing a child in substitute care], the department shall use

assessment services provided by a child-care facility, a [or]

child-placing agency, or the child’s medical home during the

initial substitute care placement. The assessment may be used [in

accordance with Section 42.0425, Human Resources Code,] to

determine the most appropriate substitute care placement for the

child, if needed.

(b)AAAs soon as possible after a child begins receiving

foster care under this subchapter, the department shall assess

whether the child has a developmental disability or mental

retardation. The commission shall establish the procedures that

the department must use in making an assessment under this

subsection. The procedures may include screening or participation

by:

(1)AAa person who has experience in childhood

developmental disabilities or mental retardation;

(2)AAa local mental retardation authority; or

(3)AAa provider in a county with a local child welfare

board.

SECTIONA1.38.AASubchapter B, Chapter 264, Family Code, is

amended by adding Sections 264.115 and 264.116 to read as follows:

Sec.A264.115.AAPREPARATION FOR ADULT LIVING PROGRAM. (a) To
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assist children in the conservatorship of the department in

transitioning to independent living, the department shall:

(1)AAexpand efforts to improve discharge planning and

increase the availability of transitional family group

decision-making for each child in the department’s permanent

managing conservatorship who is at least 16 years of age;

(2)AAcoordinate with the commission to obtain

authority, to the extent allowed by federal law, the Medicaid state

plan, or the Title IV-E state plan, or by any waiver or amendment to

either plan, necessary to:

(A)AAextend foster care eligibility and

transition services for youth 21 years of age or younger and develop

policies to permit eligible youth to return to foster care as

necessary to achieve the goals of the Preparation for Adult Living

Program; and

(B)AAextend Medicaid coverage for youth 21 years

of age or younger who are in foster care or were formerly in foster

care, with a single application at the time the youth leaves foster

care; and

(3)AAenter into cooperative agreements with the Texas

Workforce Commission and local workforce development boards to

further the objectives of the Preparation for Adult Living Program.

(b)AAThe department, the Texas Workforce Commission, and the

local workforce development boards shall ensure that services are

prioritized and targeted to meet the needs of foster care and former

foster care children and ensure that the services include, if

feasible, referrals for short-term stays for children needing
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housing.

Sec.A264.116.AAANNUAL SURVEY. (a) The department shall

conduct an annual random survey of a sample of children from each

region of the state who are at least 14 years of age and who receive

substitute care services. The survey must include questions

regarding:

(1)AAthe quality of the substitute care services

provided to the child;

(2)AAany improvements that could be made to better

support the child; and

(3)AAany other factor that the department considers

relevant to enable the department to identify potential program

enhancements.

(b)AAThe identity of each child participating in a department

survey is confidential and not subject to public disclosure under

Chapter 552, Government Code. The department shall adopt

procedures to ensure that the identity of each child participating

in a department survey remains confidential.

SECTIONA1.39.AASubchapter C, Chapter 264, Family Code, is

amended by adding Section 264.2015 to read as follows:

Sec.A264.2015.AAFAMILY GROUP CONFERENCING. The department

may collaborate with the courts and other appropriate local

entities to develop and implement family group conferencing as a

strategy for promoting family preservation and permanency for

children.

SECTIONA1.40.AASection 264.203(c), Family Code, is amended

to read as follows:
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(c)AAIf the person ordered to participate in the services

fails to follow the court ’s order, the court may impose appropriate

sanctions in order to protect the health and safety of the child,

including the removal of the child as specified by Chapter 262

[community service as a sanction for contempt].

SECTIONA1.41.AASubchapter C, Chapter 264, Family Code, is

amended by adding Sections 264.204 and 264.205 to read as follows:

Sec.A264.204.AACOMMUNITY-BASED FAMILY SERVICES. (a) The

department shall administer a grant program to provide funding to

community organizations, including faith-based or county

organizations, to respond to:

(1)AAlow-priority, less serious cases of abuse and

neglect; and

(2)AAcases in which an allegation of abuse or neglect of

a child was unsubstantiated but involved a family that has been

previously investigated for abuse or neglect of a child.

(b)AAThe executive commissioner shall adopt rules to

implement the grant program, including rules governing the

submission and approval of grant requests and the cancellation of

grants.

(c)AATo receive a grant, a community organization whose grant

request is approved must execute an interagency agreement or a

contract with the department. The contract must require the

organization receiving the grant to perform the services as stated

in the approved grant request. The contract must contain

appropriate provisions for program and fiscal monitoring.

(d)AAIn areas of the state in which community organizations
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receive grants under the program, the department shall refer

low-priority, less serious cases of abuse and neglect to a

community organization receiving a grant under the program.

(e)AAA community organization receiving a referral under

Subsection (d) shall make a home visit and offer family social

services to enhance the parents’ ability to provide a safe and

stable home environment for the child. If the family chooses to use

the family services, a case manager from the organization shall

monitor the case and ensure that the services are delivered.

(f)AAIf after the home visit the community organization

determines that the case is more serious than the department

indicated, the community organization shall refer the case to the

department for a full investigation.

(g)AAThe department may not award a grant to a community

organization in an area of the state in which a similar program is

already providing effective family services in the community.

(h)AAFor purposes of this section, a case is considered to be

a less serious case of abuse or neglect if:

(1)AAthe circumstances of the case do not appear to

involve a reasonable likelihood that the child will be abused or

neglected in the foreseeable future; or

(2)AAthe allegations in the report of child abuse or

neglect:

(A)AAare general in nature or vague and do not

support a determination that the child who is the subject of the

report has been abused or neglected or will likely be abused or

neglected; or
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(B)AAif substantiated, would not be considered

abuse or neglect under this chapter.

Sec.A264.205.AACULTURAL AWARENESS. If the department

determines that the number of children of a particular race or

ethnicity in the child protective services system is not

proportionate to the general population, the department shall

attempt to reduce the disproportionate representation by:

(1)AAdocumenting any disproportionate representation

and instituting policies and practices to promote parity in

outcomes for all children;

(2)AAprioritizing prevention and early intervention

services for communities and groups with disproportionate

representation in the child protective services population;

(3)AAdeveloping and providing cultural competency

training to department staff members who provide child protective

services;

(4)AAincreasing targeted recruitment efforts of foster

and adoptive families who can meet the needs of children who are

waiting for permanent homes;

(5)AAtargeting recruitment efforts to ensure diversity

among department staff; and

(6)AAdeveloping collaborative partnerships with

community groups, agencies, faith-based organizations, and other

community-based organizations to provide culturally competent

services to children and families of every race and ethnicity.

SECTIONA1.42.AASection 264.503, Family Code, is amended by

amending Subsections (b)-(e) and adding Subsection (d-1) to read as
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follows:

(b)AATo ensure that the committee achieves its purpose, the

department and the [Texas] Department of State Health Services

shall perform the duties specified by this section.

(c)AAThe department shall:

(1)AArecognize the creation and participation of review

teams; and

(2)AAwork cooperatively with the committee and with

individual child fatality review teams [promote and coordinate

training to assist the review teams in carrying out their duties;

[(3)AAassist the committee in developing model

protocols for:

[(A)AAthe reporting and investigating of child

fatalities for law enforcement agencies, child protective

services, justices of the peace and medical examiners, and other

professionals involved in the investigations of child deaths;

[(B)AAthe collection of data regarding child

deaths; and

[(C)AAthe operation of the review teams; and

[(4)AAdevelop and implement procedures necessary for

the operation of the committee].

(d)AAThe Department of State Health Services [department]

shall:

(1)AApromote and coordinate training to assist the

review teams in carrying out their duties;

(2)AAassist the committee in developing model protocols

for:
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(A)AAthe reporting and investigating of child

fatalities for law enforcement agencies, child protective

services, justices of the peace and medical examiners, and other

professionals involved in the investigations of child deaths;

(B)AAthe collection of data regarding child

deaths; and

(C)AAthe operation of the review teams;

(3)AAdevelop and implement procedures necessary for the

operation of the committee; and

(4)AApromote education of the public regarding the

incidence and causes of child deaths, the public role in preventing

child deaths, and specific steps the public can undertake to

prevent child deaths.

(d-1)AAThe committee shall enlist the support and assistance

of civic, philanthropic, and public service organizations in the

performance of the duties imposed under Subsection (d) [this

subsection].

(e)AAIn addition to the duties under Subsection (d), the [The

Texas] Department of State Health Services shall:

(1)AAcollect data under this subchapter and coordinate

the collection of data under this subchapter with other data

collection activities; and

(2)AAperform annual statistical studies of the

incidence and causes of child fatalities using the data collected

under this subchapter.

SECTIONA1.43.AASection 264.602, Family Code, is amended by

adding Subsection (e) to read as follows:
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(e)AAThe department, in cooperation with the statewide

organization with which the attorney general contracts under

Section 264.603 and other interested agencies, shall support the

expansion of court-appointed volunteer advocate programs into

counties in which there is a need for the programs.

SECTIONA1.44.AA(a) Chapter 264, Family Code, is amended by

adding Subchapter I to read as follows:

SUBCHAPTER I. RELATIVE AND OTHER DESIGNATED CAREGIVER PLACEMENT

PROGRAM

Sec.A264.751.AADEFINITIONS. In this subchapter:

(1)AA"Designated caregiver" means an individual who has

a longstanding and significant relationship with a child for whom

the department has been appointed managing conservator and who:

(A)AAis appointed to provide substitute care for

the child, but is not licensed or certified to operate a foster

home, foster group home, agency foster home, or agency foster group

home under Chapter 42, Human Resources Code; or

(B)AAis subsequently appointed permanent managing

conservator of the child after providing the care described by

Paragraph (A).

(2)AA"Relative" means a person related to a child by

consanguinity as determined under Section 573.022, Government

Code.

(3)AA"Relative caregiver" means a relative who:

(A)AAprovides substitute care for a child for whom

the department has been appointed managing conservator, but who is

not licensed or certified to operate a foster home, foster group
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home, agency foster home, or agency foster group home under Chapter

42, Human Resources Code; or

(B)AAis subsequently appointed permanent managing

conservator of the child after providing the care described by

Paragraph (A).

Sec.A264.752.AARELATIVE AND OTHER DESIGNATED CAREGIVER

PLACEMENT PROGRAM. (a) The department shall develop and

administer a program to:

(1)AApromote continuity and stability for children for

whom the department is appointed managing conservator by placing

those children with relative or other designated caregivers; and

(2)AAfacilitate relative or other designated caregiver

placements by providing assistance and services to those caregivers

in accordance with this subchapter and rules adopted by the

executive commissioner.

(b)AAThe executive commissioner shall adopt rules necessary

to implement this subchapter. The rules must include eligibility

criteria for receiving assistance and services under this

subchapter.

Sec.A264.753.AAEXPEDITED PLACEMENT. The department shall

expedite the completion of the background and criminal history

check, the home study, and any other administrative procedure to

ensure that the child is placed with a qualified relative or

caregiver as soon as possible after the date the caregiver is

identified.

Sec.A264.754.AAINVESTIGATION OF PROPOSED PLACEMENT. Before

placing a child with a proposed relative or other designated
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caregiver, the department must conduct an investigation to

determine whether the proposed placement is in the child ’s best

interests.

Sec.A264.755.AACAREGIVER ASSISTANCE AGREEMENT. The

department shall, subject to the availability of funds, enter into

a caregiver assistance agreement with each relative or other

designated caregiver to provide monetary assistance and additional

support services to the caregiver. The monetary assistance and

support services shall be based on a family ’s need, as determined by

rules adopted by the executive commissioner, and may include:

(1)AAa one-time cash payment of not more than $1,000 to

the caregiver on the initial placement of a child or, if the child

and at least one of the child ’s siblings are placed with the

caregiver, a one-time cash payment of not more than $1,000 to the

caregiver on the initial placement of the sibling group, to assist

the caregiver in purchasing essential child-care items such as

furniture and clothing;

(2)AAcase management services and training and

information about the child’s needs until the caregiver is

appointed permanent managing conservator;

(3)AAreferrals to appropriate state agencies

administering public benefits or assistance programs for which the

child, the caregiver, or the caregiver ’s family may qualify;

(4)AAfamily counseling not provided under the Medicaid

program for the caregiver’s family for a period not to exceed two

years from the date of initial placement;

(5)AAif the caregiver meets the eligibility criteria
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determined by rules adopted by the executive commissioner,

reimbursement of all child-care expenses incurred while the child

is under 13 years of age, or under 18 years of age if the child has a

developmental disability, and while the department is the child ’s

managing conservator;

(6)AAif the caregiver meets the eligibility criteria

determined by rules adopted by the executive commissioner,

reimbursement of 50 percent of child-care expenses incurred after

the caregiver is appointed permanent managing conservator of the

child while the child is under 13 years of age, or under 18 years of

age if the child has a developmental disability; and

(7)AAreimbursement of other expenses, as determined by

rules adopted by the executive commissioner, not to exceed $500 per

year for each child.

Sec.A264.756.AAASSISTANCE WITH PERMANENT PLACEMENT. The

department shall collaborate with the State Bar of Texas and local

community partners to identify legal resources to assist relatives

and other designated caregivers in obtaining conservatorship,

adoption, or other permanent legal status for the child.

Sec.A264.757.AACOORDINATION WITH OTHER AGENCIES. The

department shall coordinate with other health and human services

agencies, as defined by Section 531.001, Government Code, to

provide assistance and services under this subchapter.

Sec.A264.758.AAFUNDS. The department and other state

agencies shall actively seek and use federal funds available for

the purposes of this subchapter.

(b)AANot later than December 1, 2005, the executive
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commissioner of the Health and Human Services Commission shall

adopt rules for implementing and administering the relative and

other designated caregiver placement program under Subchapter I,

Chapter 264, Family Code, as added by this section.

(c)AANot later than March 1, 2006, the Department of Family

and Protective Services shall implement the relative and other

designated caregiver placement program in accordance with

Subchapter I, Chapter 264, Family Code, as added by this section.

SECTIONA1.45.AA(a) Subtitle E, Title 5, Family Code, is

amended by adding Chapter 266 to read as follows:

CHAPTER 266. MEDICAL CARE AND EDUCATIONAL SERVICES FOR CHILDREN IN

FOSTER CARE

Sec.A266.001.AADEFINITIONS. In this chapter:

(1)AA"Commission" means the Health and Human Services

Commission.

(2)AA"Department" means the Department of Family and

Protective Services.

Sec.A266.002.AACONSTRUCTION WITH OTHER LAW. This chapter

does not limit the right to consent to medical, dental,

psychological, and surgical treatment under Chapter 32.

Sec.A266.003.AAMEDICAL SERVICES FOR CHILD ABUSE AND NEGLECT

VICTIMS. (a) Subject to the availability of funds, the commission

shall collaborate with health care and child welfare professionals

to design a comprehensive, cost-effective medical services

delivery model to meet the needs of children served by the

department, either directly or by contract. The medical services

delivery model must include:
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(1)AAthe designation of health care facilities with

expertise in the forensic assessment, diagnosis, and treatment of

child abuse and neglect as pediatric centers of excellence;

(2)AAa statewide telemedicine system to link department

investigators and caseworkers with pediatric centers of excellence

or other medical experts for consultation;

(3)AAidentification of a medical home for each foster

child on entering foster care at which the child will receive an

initial comprehensive assessment as well as preventive treatments,

acute medical services, and therapeutic and rehabilitative care to

meet the child’s ongoing physical and mental health needs

throughout the duration of the child ’s stay in foster care;

(4)AAa review system composed of medical and mental

health professionals to assess clinical care recommendations as

needed for individual foster children; and

(5)AAdevelopment of protocols for use of psychotropic

medications for foster children based on the recommendations and

best practices manual developed by an ad hoc work group consisting

of experts from the fields of pharmacy, psychiatry, pediatrics,

family practice, and internal medicine and staff from the

commission.

(b)AAThe commission shall collaborate with health and human

services agencies, community partners, the health care community,

and federal health and social services programs to maximize

services and benefits available under this section.

(c)AAThe executive commissioner shall adopt rules necessary

to implement this chapter.
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Sec.A266.004.AACONSENT FOR MEDICAL CARE. (a) Medical care

may not be provided to a child in foster care unless the person

authorized by this section has provided consent.

(b)AAUnless the court has specifically authorized a relative

caregiver who lives with the child to give medical consent, the

following persons may provide consent required by Subsection (a):

(1)AAthe caseworker, supervisor, or program director

responsible for the child’s case;

(2)AAmedical personnel employed by the department; or

(3)AAa caregiver designated by the department.

(c)AAThe department shall file with the court the name of

each person who may provide consent for medical care. The

department shall notify the court of any change to the list of

persons authorized to provide consent for medical care in the

department ’s next report to the court following the date of the

change.

(d)AAA physician or other provider of medical care acting in

good faith may rely on the representation by a person that the

person has the authority to consent to the provision of medical care

to a child in foster care as provided by Subsection (b).

(e)AAThe department, a person authorized to consent to

medical care under Subsection (b), the child ’s parent if the

parent’s rights have not been terminated, a guardian ad litem or

attorney ad litem if one has been appointed, or the person providing

foster care to the child may petition the court for any order

related to medical care of a child in foster care that the

department or other person believes is in the best interest of the

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

C.S.S.B.ANo.A6

61



child. Notice of the petition must be given to each person entitled

to notice under Section 263.301(b).

(f)AAOn its own motion or in response to a petition under

Subsection (e), the court may issue any order related to the medical

care of a child in foster care that the court determines is in the

best interest of the child.

(g)AANotwithstanding Subsection (b), a person may not be

authorized to consent to medical care provided to a child in foster

care unless the person has completed a department-approved training

program related to consenting to medical care. This subsection

does not apply to a parent whose rights have not been terminated

unless the court orders the parent to complete the training.

(h)AAA person authorized under Subsection (b) to consent to

medical care for a child in foster care shall participate in each

appointment of the child with the provider of the medical care. The

level of participation may vary depending on the nature of the

appointment. The authorized person may designate another person to

participate in the appointment for the authorized person.

(i)AAA person authorized under Subsection (b) to give consent

to medical care for a child in foster care must be aware of a child ’s

medical condition and history before giving consent.

Sec.A266.005.AAPARENTAL NOTIFICATION OF SIGNIFICANT MEDICAL

CONDITIONS. (a) In this section, "significant medical condition"

means an injury or illness that is life-threatening or has

potentially serious long-term health consequences, including

hospitalization for surgery or other procedures, except minor

emergency care.
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(b)AAExcept as provided by Subsection (c), the department

shall notify the child’s parents of any significant medical

condition involving a child in foster care as soon as practicable,

but not later than 24 hours after the department learns of the

significant medical condition.

(c)AAThe department is not required to provide notice under

Subsection (b) to a parent who:

(1)AAhas failed to give the department current contact

information and cannot be located; or

(2)AAhas executed an affidavit of relinquishment of

parental rights.

Sec.A266.006.AAHEALTH PASSPORTS. (a) The commission shall

make available to the person authorized to consent to medical care

under Section 266.004(b) and any provider of health care to a child

in foster care the most complete health history of the child

available to the department.

(b)AAThe commission shall develop a health passport for each

child in foster care. The commission in conjunction with the

department shall determine the format of the passport. The

passport may be maintained in an electronic format. The health

passport must include the most complete medical history of the

child available to the department and must be readily accessible to

medical care providers.

(c)AAThe department shall maintain the passport as part of

the department ’s records for the child as long as the child remains

in foster care.

Sec.A266.007.AAJUDICIAL REVIEW OF MEDICAL CARE. (a) At each
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hearing under Chapter 263, or more frequently if ordered by the

court, the court shall review a summary of the medical care provided

to the child since the last hearing. The summary must include

information regarding:

(1)AAthe nature of any emergency medical care provided

to the child and the circumstances necessitating emergency medical

care, including any injury or acute illness suffered by the child;

(2)AAany medication prescribed for the child and the

condition for which the medication was prescribed;

(3)AAthe degree to which the child or foster care

provider has complied or failed to comply with any plan of medical

treatment for the child;

(4)AAany adverse reaction to or side effects of any

medical treatment provided to the child;

(5)AAany specific medical condition of the child that

has been diagnosed or for which tests are being conducted to make a

diagnosis;

(6)AAany activity that the child should avoid or should

engage in that might affect the effectiveness of the treatment,

including physical activities, other medications, and diet; and

(7)AAother information required by department rule or

by the court.

(b)AAAt or before each hearing under Chapter 263, the

department shall provide the summary of medical care described by

Subsection (a) to:

(1)AAthe court;

(2)AAthe person authorized to consent to medical
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treatment for the child;

(3)AAthe guardian ad litem or attorney ad litem, if one

has been appointed by the court;

(4)AAthe child’s parent, if the parent’s rights have not

been terminated; and

(5)AAany other person determined by the department or

the court to be necessary or convenient to the provision of medical

care to children in foster care.

Sec.A266.008.AAMONITORING USE OF MEDICATIONS. As part of the

commission ’s drug utilization review, the commission shall

annually monitor the use of medications for foster children.

Sec.A266.009.AAEDUCATION. (a) The commission shall develop

an education passport for each child in foster care. The

commission, in conjunction with the department, shall determine the

format of the passport. The passport may be maintained in an

electronic format. The passport must contain educational records

of the child, including the names and addresses of educational

providers, the child’s grade-level performance, and any other

educational information the commission determines is important.

(b)AAThe department shall maintain the passport as part of

the department ’s records for the child as long as the child remains

in foster care.

(c)AAThe department and the commission shall collaborate

with the Texas Education Agency to develop policies and procedures

to ensure that the needs of foster children are met in every school

district.

(b)AAThe Health and Human Services Commission is required to
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develop and implement the passport programs required by Sections

266.006 and 266.009, Family Code, as added by this section, if the

legislature appropriates money specifically for that purpose. If

the legislature does not appropriate money specifically for that

purpose, the commission may, but is not required to, develop and

implement the passport programs using other appropriations

available for that purpose. In addition, the commission may

develop and implement the passport programs required by Sections

266.006 and 266.009, Family Code, as added by this section, only if

technology necessary to ensure privacy is available.

(c)AAIf the Health and Human Services Commission develops

and implements the passport programs required by Sections 266.006

and 266.009, Family Code, as added by this section, the commission

shall finalize the form and content of the passports not later than

March 1, 2006.

(d)AANot later than September 1, 2007, the Health and Human

Services Commission shall make the health passport required by

Section 266.006, Family Code, as added by this section, available

in an electronic format.

(e)AANot later than September 1, 2008, the Health and Human

Services Commission shall ensure that the health passport required

by Section 266.006, Family Code, as added by this section, can

interface directly with other electronic health record systems that

contain information that impacts the health care of the child.

SECTIONA1.46.AAChapter 265, Family Code, is amended by

adding Section 265.004 to read as follows:

Sec.A265.004.AAUSE OF EVIDENCE-BASED PROGRAMS FOR AT-RISK
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FAMILIES. (a) To the extent that money is appropriated for the

purpose, the department shall fund evidence-based programs offered

by community-based organizations that are designed to prevent or

ameliorate child abuse and neglect.

(b)AAThe department shall place priority on programs that

target children whose race or ethnicity is disproportionately

represented in the child protective services system.

(c)AAThe department shall periodically evaluate the

evidence-based abuse and neglect prevention programs to determine

the continued effectiveness of the programs.

SECTIONA1.47.AASection 651.004, Government Code, is amended

by adding Subsection (e) to read as follows:

(e)AAThe Department of Family and Protective Services is not

required to comply with management-to-staff ratio requirements of

this section with respect to caseworker supervisors, program

directors, and program administrators.

SECTIONA1.48.AA(a) Subchapter C, Chapter 2155, Government

Code, is amended by adding Section 2155.1442 to read as follows:

Sec.A2155.1442.AAFOSTER CARE RESIDENTIAL CONTRACT

MANAGEMENT. (a) The Health and Human Services Commission shall

contract with the state auditor to perform on-site financial audits

of selected residential contractors as necessary. The state

auditor, in consultation with the commission, shall select the

contractors to audit based on the contract ’s risk assessment

rating, allegations of fraud or misuse of state or other contract

funds, or other appropriate audit selection criteria. The

residential contractors selected to be audited must be included in
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the audit plan and approved by the legislative audit committee

under Section 321.013.

(b)AAThe Department of Family and Protective Services shall

require that all files related to contracts for residential care of

foster children:

(1)AAare complete and accurately reflect the

contractor ’s actual updated contract performance; and

(2)AAare maintained in accordance with the department’s

record retention procedures and made available to the state auditor

when requested.

(c)AASubject to the availability of funds appropriated for

the purpose, the Department of Family and Protective Services may

develop an Internet-based system to enable residential contractors

to review their reimbursement accounts or other pertinent financial

data and reconcile their accounts.

(b)AASection 2155.1442, Government Code, as added by this

section, applies only to a contract that is entered into or renewed

on or after the effective date of this section. A contract entered

into or renewed before that date is governed by the law in effect on

the date the contract is entered into or renewed, and the former law

is continued in effect for that purpose.

(c)AANot later than October 1, 2009, the state auditor shall

begin the on-site financial audits of selected contractors as

provided by Section 2155.1442(a), Government Code, as added by this

section.

SECTIONA1.49.AASection 22.035(j), Human Resources Code, is

amended to read as follows:
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(j)AAThe work group shall study and make recommendations in

the following areas:

(1)AAaccess of a child or a child ’s family to effective

case management services, including case management services with a

single case manager, parent case managers, or independent case

managers;

(2)AAthe transition needs of children who reach an age

at which they are no longer eligible for services at the [Texas]

Department of State Health Services, the Texas Education Agency,

and other applicable state agencies;

(3)AAthe blending of funds, including case management

funding, for children needing long-term care and health services;

(4)AAcollaboration and coordination of children’s

services between the department, the [Texas] Department of State

Health Services, the [Texas] Department of Aging and Disability

Services, the Department of Assistive and Rehabilitative Services

[Mental Health and Mental Retardation], and any other agency

determined to be applicable by the work group;

(5)AAbudgeting and the use of funds appropriated for

children’s long-term care services and children’s health services;

(6)AAservices and supports for families providing care

for children with disabilities;

(7)AAeffective permanency planning for children who

reside in institutions or who are at risk of placement in an

institution;

(8)AAbarriers to enforcement of regulations regarding

institutions that serve children with disabilities; [and]

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

C.S.S.B.ANo.A6

69



(9)AAthe provision of services under the medical

assistance program to children younger than 23 years of age with

disabilities or special health care needs under a waiver granted

under Section 1915(c) of the federal Social Security Act (42 U.S.C.

Section 1396n(c));

(10)AAminimizing the number of foster children placed

in institutions and maximizing the number of foster children

receiving community-based care;

(11)AAplanning for the transition of children with

developmental disabilities or mental retardation out of foster care

to enhance opportunities for the children to remain in their

communities;

(12)AAmonitoring the care provided in residential

settings to foster children with developmental disabilities or

mental retardation; and

(13)AArecruiting individuals to provide foster care in

a residential setting to children with developmental disabilities

or mental retardation.

SECTIONA1.50.AAThe heading to Subtitle D, Title 2, Human

Resources Code, is amended to read as follows:

SUBTITLE D. DEPARTMENT OF FAMILY AND PROTECTIVE [AND REGULATORY]

SERVICES; CHILD WELFARE AND PROTECTIVE SERVICES

SECTIONA1.51.AAThe heading to Chapter 40, Human Resources

Code, is amended to read as follows:

CHAPTER 40. DEPARTMENT OF FAMILY AND PROTECTIVE [AND REGULATORY]

SERVICES

SECTIONA1.52.AASections 40.001(3) and (5), Human Resources
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Code, are amended to read as follows:

(3)AA"Department" means the Department of Family and

Protective [and Regulatory] Services.

(5)AA"Family preservation" includes the provision of

services designed to assist families, including adoptive and

extended families, who are at risk or in crisis, including:

(A)AApreventive services designed to help a child

at risk of foster care placement remain safely with the child ’s

family; and

(B)AAservices designed to help a child return,

when the return is safe and appropriate, to the family from which

the child was removed [protection of parents and their children

from needless family disruption because of unfounded accusations of

child abuse or neglect. It does not include the provision of state

social services for the rehabilitation of parents convicted of

abusing or neglecting their children].

SECTIONA1.53.AASection 40.002(b), Human Resources Code, is

amended to read as follows:

(b)AANotwithstanding any other law, the department shall:

(1)AAprovide protective services for children and

elderly and disabled persons, including investigations of alleged

abuse, neglect, or exploitation in facilities of the Texas

Department of Mental Health and Mental Retardation or its successor

agency;

(2)AAprovide family support and family preservation

services that respect the fundamental right of parents to control

the education and upbringing of their children;
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(3)AAlicense, register, and enforce regulations

applicable to child-care facilities, [and] child-care

administrators, and child-placing agency administrators; and

(4)AAimplement and manage programs intended to provide

early intervention or prevent at-risk behaviors that lead to child

abuse, delinquency, running away, truancy, and dropping out of

school.

SECTIONA1.54.AASection 40.003, Human Resources Code, is

amended to read as follows:

Sec.A40.003.AASUNSET PROVISION.AAThe Department of Family

and Protective [and Regulatory] Services is subject to Chapter 325,

Government Code (Texas Sunset Act). Unless continued in existence

as provided by that chapter, the department is abolished and this

chapter expires September 1, 2013 [2009].

SECTIONA1.55.AASection 40.030, Human Resources Code, is

amended to read as follows:

Sec.A40.030.AAADVISORY COMMITTEES.AAThe executive

commissioner or the executive commissioner ’s designee [board] may

appoint advisory committees in accordance with Chapter 2110,

Government Code [Article 6252-33, Revised Statutes].

SECTIONA1.56.AAThe heading to Section 40.0305, Human

Resources Code, is amended to read as follows:

Sec.A40.0305.AASTRATEGIC USE OF TECHNOLOGY [STEERING

COMMITTEE].

SECTIONA1.57.AASections 40.0305(a), (d), and (e), Human

Resources Code, are amended to read as follows:

(a)AAThe department shall continually explore the strategic
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use of technology as a means to improve services, reduce workload

burdens, increase accountability, and enhance the overall

efficiency and effectiveness of department operations. The

department shall develop strategic plans and seek funding to

implement technology enhancements that the department determines

are feasible and cost-effective [establish a strategic technology

steering committee within the department to evaluate major

information technology project proposals].

(d)AAIn evaluating major information technology project

proposals, the department, in cooperation with the commission,

[steering committee] shall:

(1)AAassess the major information needs of the

department;

(2)AAdefine standard criteria for setting priorities

for the department ’s information needs;

(3)AAforecast the returns to the department on project

investments;

(4)AAevaluate the department’s available information

resources; and

(5)AAreview, approve, and evaluate the status of

projected costs and benefits related to project proposals.

(e)AATo the extent that funds are appropriated for these

specific purposes, the department shall implement the following

technology projects:

(1)AAa mobile technology project, including online

transcription services designed to:

(A)AAincrease caseworker access to department
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policy and family case history;

(B)AAfacilitate communication between caseworkers

and supervisors;

(C)AAallow timely and accurate data entry; and

(D)AAreduce backlogged investigations; and

(2)AAa modified design of the department ’s automated

case management system to improve risk and safety assessment and

service plan development, and to facilitate incorporation of

historical case data. [The steering committee shall make

recommendations to the executive director based on the committee’s

performance of its duties.]

SECTIONA1.58.AASubchapter B, Chapter 40, Human Resources

Code, is amended by adding Section 40.03051 to read as follows:

Sec.A40.03051.AAPAPERLESS INFORMATION EXCHANGE PILOT

PROGRAM. (a) The department shall develop and implement a pilot

program to allow the paperless exchange of information between the

department and courts with jurisdiction over child protective

services cases.

(b)AAThe pilot program must:

(1)AAinclude one or more courts with jurisdiction over

child protective services cases; and

(2)AAbe designed to facilitate the progression of child

protective services cases through the judicial process.

(c)AAThe executive commissioner shall adopt rules necessary

to implement this section.

(d)AANotwithstanding any other provision of this section,

the department is not required to implement the pilot program
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unless funds are appropriated for that purpose.

(e)AANot later than December 1, 2006, the department shall

submit a report to the governor, the lieutenant governor, and the

speaker of the house of representatives regarding the preliminary

results of the pilot program. The report must include:

(1)AAa description of the status of the pilot program;

(2)AAa description of the effects of the pilot program

on the progression of child protective services cases through the

judicial process; and

(3)AAan evaluation of the feasibility of expanding the

system statewide.

(f)AAThis section expires September 1, 2009.

SECTIONA1.59.AASection 40.031, Human Resources Code, is

amended to read as follows:

Sec.A40.031.AADIVISIONS OF DEPARTMENT. (a) The executive

commissioner [board] may establish divisions within the department

as necessary for efficient administration and for the discharge of

the department ’s functions.

(b)AAThe executive commissioner shall establish an

investigations division to oversee and direct the investigation

functions of the child protective services program, including the

receipt and screening of all reports of alleged child abuse or

neglect.

(c)AAThe commissioner shall designate a person with law

enforcement experience as the director of the investigations

division.

(d)AAThe investigations division shall, as appropriate,
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refer children and families in need of services to other department

divisions or to other persons or entities with whom the department

contracts for the provision of the needed services.

(e)AAReports of alleged child abuse or neglect investigated

under Subchapter E, Chapter 261, Family Code, are not subject to

investigation by the investigations division [board may allocate

and reallocate functions, programs, and activities among the

department ’s divisions].

SECTIONA1.60.AASubchapter B, Chapter 40, Human Resources

Code, is amended by adding Section 40.035 to read as follows:

Sec.A40.035.AAENHANCED TRAINING OF CHILD PROTECTIVE SERVICES

CASEWORKERS. To improve the quality and consistency of training

provided to child protective services caseworkers, the department

shall:

(1)AAaugment classroom-based training with a blended

learning environment using computer-based modules, structured

field experience, and simulation for skills development;

(2)AAuse a core curriculum for all new department

caseworkers and specialized training for specific jobs;

(3)AArequire that department caseworkers transferring

from one specialty to another complete the core curriculum and

advanced training for the new specialty before assuming their new

responsibilities; and

(4)AAcentralize accountability and oversight of all

department training in order to ensure statewide consistency.

SECTIONA1.61.AASection 40.0525(c), Human Resources Code, is

amended to read as follows:
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(c)AASubject to Section 40.031(b), this [This] section does

not require the department to establish separate departments for

investigations and service delivery.

SECTIONA1.62.AASubchapter C, Chapter 40, Human Resources

Code, is amended by adding Section 40.0526 to read as follows:

Sec.A40.0526.AABUILDING COMMUNITY PARTNERSHIPS TO SUPPORT

CHILDREN AND FAMILIES. (a) The department shall develop a

statewide strategy to build alliances and networks at the local

level that support the detection and treatment of child abuse and

neglect and enhance the coordination and delivery of services to

children and families.

(b)AAThe strategy must include plans to:

(1)AAmove staff from centralized office sites into

community-based settings to the greatest extent feasible; and

(2)AAenter into agreements for the establishment or

development of joint offices or workplaces with local officials and

organizations, including:

(A)AAchildren’s advocacy centers;

(B)AAlaw enforcement officials;

(C)AAprosecutors;

(D)AAhealth care providers; and

(E)AAdomestic violence shelters.

(c)AAThe department may employ specialized staff, to the

extent that funds are appropriated for that purpose, to serve as:

(1)AAlocal legal liaisons who support the prosecution

in each region of legal cases through the judicial system by

improving coordination and cooperation in case consultation and
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preparation of cases for court; and

(2)AAlocal community initiative specialists in each

region who focus on building community alliances and networks.

(d)AAAn agreement made in accordance with this section for

the joint location of department personnel with other local

officials or organizations is not subject to Chapter 2167,

Government Code.

SECTIONA1.63.AASubchapter C, Chapter 40, Human Resources

Code, is amended by adding Section 40.0527 to read as follows:

Sec.A40.0527.AACOMPREHENSIVE STAFFING AND WORKLOAD

DISTRIBUTION PLAN FOR CHILD PROTECTIVE SERVICES. (a) The

department shall develop and implement a staffing and workload

distribution plan for the child protective services program to:

(1)AAreduce caseloads;

(2)AAenhance accountability;

(3)AAimprove the quality of investigations;

(4)AAeliminate delays; and

(5)AAensure the most efficient and effective use of

child protective services staff and resources.

(b)AAIn developing and implementing the plan, the department

shall, subject to available funds:

(1)AAdevelop a methodology for the equitable

distribution of investigative and other staff to ensure an

equitable assignment of cases in each area of the state;

(2)AAevaluate the duties of investigators and

supervisors and identify and reassign functions that may be

performed more efficiently by support or other paraprofessional
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staff;

(3)AAensure that investigative and service units

contain adequate supervisory and support staff;

(4)AAprovide incentives to recruit and retain:

(A)AAcaseworkers and supervisors assigned to

investigative units; and

(B)AAspecialized staff with law enforcement or

forensic investigation experience;

(5)AAensure that caseworkers and supervisors who are in

an investigations unit are paid appropriately to increase employee

retention;

(6)AAwhen appropriate, identify and use alternative

work schedules;

(7)AAdevelop a program to replace caseworkers and

investigators with trainees hired in anticipation of vacant

positions or mobile caseworkers who provide coverage for vacancies

as needed;

(8)AAuse a system of regional hiring supervisors for

targeted recruitment efforts;

(9)AAimprove staff recruitment and screening methods to

promote the hiring of the most qualified candidates and improve an

applicant’s understanding of the job requirements;

(10)AAreduce the time necessary to complete a plan of

service for a child and family when providing family-based safety

services; and

(11)AAidentify methods to reduce the administrative

area that a manager is responsible for to increase accountability.
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SECTIONA1.64.AASection 40.058, Human Resources Code, is

amended by adding Subsection (b-1) to read as follows:

(b-1)AAA contract for the purchase of substitute care

services, as defined by Section 264.106, Family Code, must be

procured using:

(1)AAdepartment procurement procedures; or

(2)AAprocurement procedures approved by the executive

commissioner that promote open and fair competition.

SECTIONA1.65.AASubchapter C, Chapter 40, Human Resources

Code, is amended by adding Sections 40.071 and 40.072 to read as

follows:

Sec.A40.071.AADRUG-ENDANGERED CHILD INITIATIVE. The

department shall establish a drug-endangered child initiative

aimed at protecting children who are exposed to methamphetamine or

to chemicals and other hazardous materials used in the illicit

manufacture of methamphetamine.

Sec.A40.072.AADUTY TO REPORT;ADEPARTMENT RECORDS. (a) To

the extent that reporting does not interfere with an ongoing

criminal investigation, the Department of Public Safety and each

local law enforcement agency shall report to the department on

discovering the presence of a child in a location where

methamphetamine is manufactured.

(b)AAThe department shall maintain a record of reports

received under this section and shall include in the record

information regarding actions taken by the department to ensure the

child’s safety and well-being.

SECTIONA1.66.AASection 42.002, Human Resources Code, is
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amended by adding Subdivisions (18) and (19) to read as follows:

(18)AA"Controlling person" means a person who, either

alone or in connection with others, has the ability to directly or

indirectly influence or direct the management, expenditures, or

policies of a residential child-care facility.

(19)AA"Residential child-care facility" means a

facility licensed or certified by the department to provide

assessment, care, training, education, custody, treatment, or

supervision for a child who is not related by blood, marriage, or

adoption to the owner or operator of the facility, for all of the

24-hour day, whether or not the facility is operated for profit or

charges for the services it offers. The term includes child-care

institutions, child-placing agencies, foster group homes, foster

homes, agency foster group homes, and agency foster homes.

SECTIONA1.67.AASections 42.021(b) and (d), Human Resources

Code, are amended to read as follows:

(b)AAThe commissioner [executive director of the department]

shall appoint as director of a division designated under Subsection

(a) a person who meets the qualifications set by the executive

commissioner [board].

(d)AAThe commissioner [director] may divide the state into

regions for the purpose of administering this chapter.

SECTIONA1.68.AASections 42.023(a) and (b), Human Resources

Code, are amended to read as follows:

(a)AAThe department [executive director] shall prepare an

annual written report regarding the department ’s activities under

this chapter.
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(b)AAThe annual report shall include:

(1)AAa report by regions of applications for licensure

or certification, of initial [provisional] licenses issued,

denied, or revoked, of licenses issued, denied, suspended or

revoked, of emergency closures and injunctions, and of the

compliance of state-operated agencies, if such agencies exist, with

certification requirements;

(2)AAa summary of the training programs required by the

department and their effectiveness [amount and kind of in-service

training and other professional development opportunities provided

for department staff];

(3)AAa summary of training and other professional

development opportunities offered to facilities’ staffs; [and]

(4)AAa report of new administrative procedures, of the

number of staff and staff changes, and of plans for the coming year;

and

(5)AAa report of trends in licensing violations on a

statewide and regional basis and the department’s plans to address

those trends through the provision of technical assistance.

SECTIONA1.69.AA(a) Section 42.041(c), Human Resources Code,

is amended to read as follows:

(c)AAA single license that lists addresses and the

appropriate facilities may be issued to a child-care institution

that operates noncontiguous facilities that are across the street

from, in the same city block as, or on the same property as one

another [nearby] and that are demonstrably a single operation as

indicated by patterns of staffing, finance, administrative

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

C.S.S.B.ANo.A6

82



supervision, and programs.

(b)AASection 42.041(c), Human Resources Code, as amended by

this section, applies only to a license issued or renewed on or

after the effective date of this section. A license issued or

renewed before the effective date of this section is governed by the

law in effect at the time the license is issued or renewed, and the

former law is continued in effect for that purpose.

SECTIONA1.70.AA(a) Section 42.042, Human Resources Code, is

amended by adding Subsections (d-1), (g-1), (h-1), and (q) to read

as follows:

(d-1)AAThe department shall provide a standard inspection

checklist and other forms for use in conducting inspections of

residential child-care facilities and issuing inspection reports.

(g-1)AAIn promulgating minimum standards under this section,

the department shall assign a tested weighted value for each

standard that correlates to that standard’s potential impact on the

health and safety of children. In developing a methodology to

classify and assign weighted values to designate the risk

associated with each minimum standard, the department may consult

with a committee appointed by the executive commissioner composed

of representatives of public and private entities.

(h-1)AAThe executive commissioner shall adopt rules

governing:

(1)AAthe placement and care of children by a

child-placing agency, as necessary to ensure the health and safety

of those children;

(2)AAthe verification and monitoring of agency foster
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homes, agency foster group homes, and adoptive homes by a

child-placing agency; and

(3)AAif appropriate, child-placing agency staffing

levels, office locations, and administration.

(q)AAThe executive commissioner shall require residential

child-care facilities to immediately report to the department when

the facility determines that a child is missing or if there is a

serious incident involving a child, including death or serious

injury, abuse or neglect, or arrest or truancy.

(b)AAExcept as provided by Subsection (c) of this section,

the executive commissioner of the Health and Human Services

Commission shall adopt rules and establish standards, policies, and

procedures to implement and administer Sections 42.042(d-1),

(g-1), (h-1), and (q), Human Resources Code, as added by this

section, as soon as possible after the effective date of this

section.

(c)AAThe executive commissioner shall adopt rules and

establish standards under Section 42.042(g-1) for facilities other

than a residential child-care facility when the Department of

Family and Protective Services and the Health and Human Services

Commission perform a comprehensive review of those standards.

SECTIONA1.71.AASection 42.0426, Human Resources Code, is

amended to read as follows:

Sec.A42.0426.AATRAINING OF PERSONNEL. (a) A licensed

facility shall provide training for staff members in:

(1)AAthe recognition of symptoms of child abuse,

neglect, and sexual molestation and the responsibility and
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procedure of reporting suspected occurrences of child abuse,

neglect, and sexual molestation to the department or other

appropriate entity;

(2)AAthe application of first aid; and

(3)AAthe prevention and spread of communicable

diseases.

(b)AAA residential child-care facility shall implement a

behavior intervention program approved by the department for the

benefit of a child served by the facility who needs assistance in

managing the child’s conduct. The program must include:

(1)AAbehavior intervention instruction for staff

members who work directly with children served by the facility; and

(2)AAtraining for all employees regarding the risks

associated with the use of prone restraints.

SECTIONA1.72.AA(a) Section 42.044, Human Resources Code, is

amended by adding Subsections (e)-(h) to read as follows:

(e)AAThe department shall periodically conduct inspections

of a random sample of agency foster homes and agency foster group

homes. The department shall use the inspections to monitor and

enforce compliance by a child-placing agency with rules and

standards established under Section 42.042.

(f)AAThe department shall use an inspection checklist that

includes a list of all required items for inspection in conducting a

monitoring inspection under this section.

(g)AAA person assigned to conduct an inspection or

investigation of a residential child-care facility under this

section must:
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(1)AAhold a bachelor’s degree and have at least two

years of relevant work experience;

(2)AAcomplete a course of training regarding the

minimum standards applicable to the type of facility or facilities

to which the person will be assigned; and

(3)AApass an examination administered by the department

relating to the type of facility or facilities to which the person

will be assigned.

(h)AAThe department shall annually evaluate and determine

the effectiveness of the department’s required inspection training

programs in providing consistent training on the interpretation and

enforcement of licensing standards for residential child-care

facilities. In conducting the evaluation, the department shall

determine the number of residential child-care facility licensing

violations identified statewide and identify any regional

discrepancies in licensing enforcement.

(b)AAThe education and experience requirements required

under Section 42.044(g), Human Resources Code, as added by this

section, apply only to staff hired or assigned for the first time to

conduct inspections or investigations of residential child-care

facilities on or after the effective date of this section.

SECTIONA1.73.AAThe heading to Section 42.0441, Human

Resources Code, is amended to read as follows:

Sec.A42.0441.AAINSPECTION RESULTS FOR CERTAIN

NONRESIDENTIAL CHILD-CARE FACILITIES.

SECTIONA1.74.AASubchapter C, Chapter 42, Human Resources

Code, is amended by adding Section 42.04411 to read as follows:
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Sec.A42.04411.AAINSPECTION RESULTS AND EXIT CONFERENCE FOR

RESIDENTIAL CHILD-CARE FACILITIES. (a) On completion of an

inspection of a residential child-care facility under Section

42.044, the inspector shall hold an exit conference with a

representative of the inspected facility. The inspector shall

provide to the representative a copy of the inspection checklist

used by the inspector.

(b)AAThe inspector shall provide the representative an

opportunity to communicate regarding potential violations.

SECTIONA1.75.AASection 42.046, Human Resources Code, is

amended by adding Subsection (e) to read as follows:

(e)AAThe department may deny an application under this

section if the applicant:

(1)AAhas a residential child-care facility license

revoked in another state; or

(2)AAis barred from operating a residential child-care

facility in another state.

SECTIONA1.76.AASections 42.0461(f) and (g), Human Resources

Code, are amended to read as follows:

(f)AAA child-placing agency that proposes to verify an agency

foster home or agency foster group home that is located in a county

with a population of less than 300,000 that provides child care for

24 hours a day at a location other than the actual residence of a

child’s primary caretaker shall:

(1)AAcomply with the notice and hearing requirements

imposed by Subsections (a) and (b); and

(2)AAafter conducting the required public hearing,
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provide the department with information relating to the

considerations specified in Subsection (d).

(g)AAThe department may prohibit the child-placing agency

from verifying the proposed agency foster home or agency foster

group home on the same grounds that the department may deny an

application under Subsection (e). The department may invalidate

the verification of an agency foster home or agency foster group

home that was not verified using the procedures required by

Subsection (f) on or after September 1, 1997.

SECTIONA1.77.AASection 42.051, Human Resources Code, is

amended to read as follows:

Sec.A42.051.AAINITIAL [PROVISIONAL] LICENSE. (a) The

department shall issue an initial [a provisional] license when a

facility’s plans meet the department’s licensing requirements and

one of the following situations exists:

(1)AAthe facility is not currently operating;

(2)AAthe facility has relocated and has made changes in

the type of child-care service it provides; or

(3)AAthere is a change in ownership of the facility

resulting in changes in policy and procedure or in the staff who

have direct contact with the children.

(b)AAAn initial [A provisional] license is valid for six

months from the date it is issued and may be renewed for an

additional six months.

SECTIONA1.78.AASection 42.054(b), Human Resources Code, is

amended to read as follows:

(b)AAThe department shall charge each child-care facility a
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fee of $35 for an initial [a provisional] license. The department

shall charge each child-placing agency a fee of $50 for an initial

[a provisional] license.

SECTIONA1.79.AASection 42.072, Human Resources Code, is

amended by amending Subsection (c) and adding Subsection (g) to

read as follows:

(c)AAThe department may not issue a license, listing,

registration, or certification to a [A] person whose license,

listing, registration, or certification is revoked or whose

application for a license, listing, registration, or certification

is denied for a substantive reason under this chapter [may not apply

for any license, listing, registration, or certification under this

chapter] before:

(1)AAthe fifth anniversary of the date on which the

revocation takes effect by department or court order or the

decision to deny the application is final, if the facility is a

residential child-care facility; or

(2)AAthe second anniversary of the date on which the

revocation takes effect by department or court order or the

decision to deny the application is final, if the facility is not a

residential child-care facility.

(g)AANotwithstanding Subsection (c), the department may

refuse to issue a license, listing, registration, or certification

to:

(1)AAa person whose license or certification for a

residential child-care facility was revoked by the department or by

court order;
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(2)AAa person who was a controlling person of a

residential child-care facility at the time conduct occurred that

resulted in the revocation of the license or certification of the

facility;

(3)AAa person who voluntarily closed a residential

child-care facility or relinquished the person ’s license or

certification after:

(A)AAthe department took an action under

Subsection (a) in relation to the facility or person; or

(B)AAthe person received notice that the

department intended to take an action under Subsection (a) in

relation to the facility or person; or

(4)AAa person who was a controlling person of a

residential child-care facility at the time conduct occurred that

resulted in the closure of the facility or relinquishment of the

license or certification in the manner described by Subdivision

(3).

SECTIONA1.80.AASection 42.073(c), Human Resources Code, is

amended to read as follows:

(c)AAAn order is valid for 10 days after the effective date of

the order, except that an order relating to a residential

child-care facility is valid for 30 days after the effective date of

the order.

SECTIONA1.81.AASection 42.077, Human Resources Code, is

amended by adding Subsection (d-1) to read as follows:

(d-1)AAIf the department determines that the license of a

residential child-care facility should be revoked or suspended, the
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facility shall mail notification of the action or proposed action

by certified mail to a parent of each child served by the facility,

if the person’s parental rights have not been terminated, and to the

child’s managing conservator, as appropriate. The residential

child-care facility shall mail the notification not later than the

fifth day after the date the facility is notified of the

department ’s determination that revocation or suspension of the

license is appropriate.

SECTIONA1.82.AA(a) Section 42.078, Human Resources Code, is

amended by amending Subsections (a)-(i) and (l)-(n) and adding

Subsection (a-1) to read as follows:

(a)AAThe department may impose an administrative penalty

against a facility or family home licensed or registered under this

chapter that violates this chapter or a rule or order adopted under

this chapter. In addition, the department may impose an

administrative penalty against a residential child-care facility

or a controlling person of a residential child-care facility if the

facility or controlling person:

(1)AAviolates a term of a license or registration

issued under this chapter;

(2)AAmakes a statement about a material fact that the

facility or person knows or should know is false:

(A)AAon an application for the issuance or renewal

of a license or registration or an attachment to the application; or

(B)AAin response to a matter under investigation;

(3)AArefuses to allow a representative of the

department to inspect:
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(A)AAa book, record, or file required to be

maintained by the facility; or

(B)AAany part of the premises of the facility;

(4)AApurposefully interferes with the work of a

representative of the department or the enforcement of this

chapter; or

(5)AAfails to pay a penalty assessed under this chapter

on or before the date the penalty is due, as determined under this

section.

(a-1)AANonmonetary, administrative penalties or remedies,

including but not limited to corrective action plans, probation,

and evaluation periods, shall be imposed when appropriate before

monetary penalties.

(b)AAEach day a violation continues or occurs is a separate

violation for purposes of imposing a penalty. The penalty for a

violation may be in an amount not to exceed the following limits,

based on the maximum number of children for whom the facility or

family home was authorized to provide care or the number of children

under the care of the child-placing agency when the violation

occurred [receiving care at the facility or family home at the time

of the violation]:

(1)AAfor violations that occur in a facility other than

a residential child-care facility:

Number of children Maximum amount of penalty

20 or less $50 [$20]

21-40AAAAA $60 [$30]

41-60AAAAA $70 [$40]
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61-80AAAAA $80 [$50]

81-100AAAA $100 [$75]

AAMore than 100 A$150 [$100]

(2)AAfor violations that occur in a residential

child-care facility:

Number of children Maximum amount of penalty

20 or less $100

21-40AAAAA $150

41-60AAAAA $200

61-80AAAAA $250

81-100AAAA $375

AAMore than 100 AAA$500AAA

(c)AAIn addition to the number of children, the [The] amount

of the penalty shall be based on:

(1)AAthe seriousness of the violation, including the

nature, circumstances, extent, and gravity of any prohibited acts,

and the hazard or potential hazard created to the health, safety, or

economic welfare of the public;

(2)AAthe economic harm to property or the environment

caused by the violation;

(3)AAthe history of previous violations;

(4)AAthe amount necessary to deter future violations;

(5)AAefforts to correct the violation; and

(6)AAany other matter that justice may require.

(d)AAMonetary penalties shall not be assessed for violations

that are the result of clerical errors [or standards which do not

clearly apprise the facility or family home of the action required
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by the standard].

(e)AAIf the department [executive director] determines that

a violation has occurred, the department [executive director] may

issue a recommendation on the imposition of a penalty, including a

recommendation on the amount of the penalty.

(f)AAWithin 14 days after the date the recommendation is

issued, the department [executive director] shall give written

notice of the recommendation to the person owning or operating the

facility or family home or to the controlling person, if

applicable. The notice may be given by certified mail. The notice

must include a brief summary of the alleged violation and a

statement of the amount of the recommended penalty and must inform

the person that the person has a right to a hearing on the

occurrence of the violation, the amount of the penalty, or both the

occurrence of the violation and the amount of the penalty.

(g)AAWithin 20 days after the date the person receives the

notice, the person in writing may accept the determination and

recommended penalty of the department [executive director] or may

make a written request for a hearing on the occurrence of the

violation, the amount of the penalty, or both the occurrence of the

violation and the amount of the penalty.

(h)AAIf the person accepts the determination and recommended

penalty of the department [executive director] or fails to respond

to the notice in a timely manner, the department [executive

director] shall issue an order and impose the recommended penalty.

(i)AAIf the person requests a hearing, the department

[executive director] shall set a hearing and give notice of the
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hearing to the person. The hearing shall be held by an

administrative law judge of the State Office of Administrative

Hearings. The administrative law judge shall make findings of fact

and conclusions of law and issue a final decision finding that a

violation has occurred and imposing a penalty or finding that no

violation occurred.

(l)AAWithin the 30-day period, a person who acts under

Subsection (k)(3) may:

(1)AAstay enforcement of the penalty by:

(A)AApaying the amount of the penalty to the court

for placement in an escrow account; or

(B)AAgiving to the court a supersedeas bond that

is approved by the court for the amount of the penalty and that is

effective until all judicial review of the order is final; or

(2)AArequest the court to stay enforcement of the

penalty by:

(A)AAfiling with the court a sworn affidavit of

the person stating that the person is financially unable to pay the

amount of the penalty and is financially unable to give the

supersedeas bond; and

(B)AAgiving a copy of the affidavit to the

department [executive director] by certified mail.

(m)AAOn receipt of a copy of an affidavit under Subsection

(l)(2), the department [executive director] may file with the

court, within five days after the date the copy is received, a

contest to the affidavit. The court shall hold a hearing on the

facts alleged in the affidavit as soon as practicable and shall stay
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the enforcement of the penalty on finding that the alleged facts are

true. The person who files an affidavit has the burden of proving

that the person is financially unable to pay the amount of the

penalty and to give a supersedeas bond.

(n)AAIf the person does not pay the amount of the penalty and

the enforcement of the penalty is not stayed, the department

[executive director] may refer the matter to the attorney general

for collection of the amount of the penalty.

(b)AASection 42.078, Human Resources Code, as amended by this

section, applies to conduct that occurs on or after the effective

date of this section. Conduct that occurs before the effective date

of this section is governed by Section 42.078, Human Resources

Code, as it existed before amendment by this section, and the former

law is continued in effect for that purpose.

SECTIONA1.83.AAThe heading to Chapter 43, Human Resources

Code, is amended to read as follows:

CHAPTER 43. REGULATION OF CHILD-CARE AND CHILD-PLACING AGENCY

ADMINISTRATORS

SECTIONA1.84.AASection 43.001, Human Resources Code, is

amended by amending Subdivision (1) and adding Subdivisions (3) and

(4) to read as follows:

(1)AA"Child-care institution" has the meaning assigned

by Section 42.002 [means a profit or nonprofit children ’s home,

orphanage, institution, or other place that receives and provides

24-hour-a-day care for more than six children who are dependent,

neglected, handicapped, delinquent, in danger of becoming

delinquent, or in need of group care].
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(3)AA"Child-placing agency" has the meaning assigned in

Section 42.002.

(4)AA"Child-placing agency administrator" means a

person who supervises and exercises direct control over a

child-placing agency and who is responsible for the child-placing

agency’s program and personnel, regardless of whether the person

has an ownership interest in the child-placing agency or shares

duties with other persons.

SECTIONA1.85.AA(a) Section 43.003, Human Resources Code, is

amended by adding Subsection (c) to read as follows:

(c)AAA person may not serve as a child-placing agency

administrator without a license issued by the department under this

chapter.

(b)AANotwithstanding Section 43.003(c), Human Resources

Code, as added by this section, a person is not required to hold a

license issued under Chapter 43, Human Resources Code, to act as a

child-placing agency administrator until January 1, 2006.

SECTIONA1.86.AA(a) Section 43.004, Human Resources Code, is

amended to read as follows:

Sec.A43.004.AAQUALIFICATIONS FOR LICENSE. (a) To be

eligible for a child-care administrator ’s license a person must:

(1)AAprovide information for the department’s use in

conducting a criminal history and background check under Subsection

(c) [present evidence in writing of good moral character, ethical

commitment, and sound physical and emotional health];

(2)AApass an examination developed [devised] and

administered by the department that demonstrates competence in the
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field of child-care administration;

(3)AAhave one year of full-time experience in

management or supervision of child-care personnel and programs; and

(4)AAhave one of the following educational and

experience qualifications:

(A)AAa master’s or doctoral [doctor of philosophy]

degree in social work or other area of study; or

(B)AAa bachelor’s degree and two years ’ full-time

experience in child care or a closely related field[;

[(C)AAan associate degree from a junior college

and four years’ experience in child care or a closely related field;

or

[(D)AAa high school diploma or its equivalent and

six years’ experience in child care or a closely related field].

(b)AATo be eligible for a child-placing agency

administrator’s license a person must:

(1)AAprovide information for the department’s use in

conducting a criminal history and background check under Subsection

(c);

(2)AApass an examination developed and administered by

the department that demonstrates competence in the field of placing

children in residential settings or adoptive homes;

(3)AAhave one year of full-time experience in

management or supervision of child-placing personnel and programs;

and

(4)AAhave one of the following educational and

experience qualifications:
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(A)AAa master’s or doctoral degree in social work

or other area of study; or

(B)AAa bachelor’s degree and two years ’ full-time

experience in the field of placing children in residential settings

or adoptive homes or a closely related field.

(c)AABefore the department issues a license under this

chapter, the department must conduct a criminal history and

background check of the applicant using:

(1)AAthe information made available by the Department

of Public Safety under Section 411.114, Government Code, or by the

Federal Bureau of Investigation or other criminal justice agency

under Section 411.087, Government Code; and

(2)AAthe information in the central registry of

reported cases of child abuse or neglect established under Section

261.002, Family Code.

(b)AASection 43.004(a), Human Resources Code, as added by

this section, applies only to a person who applies for a license or

license renewal on or after the effective date of this section.

SECTIONA1.87. (a) Section 43.0041, Human Resources Code, is

amended by adding Subsection (c) to read as follows:

(c)AAA person who fails an examination three times may not

submit a new application for a license until after the first

anniversary of the date the person last failed the examination.

(b)AASection 43.0041(c), Human Resources Code, as added by

this section, applies only to an examination taken on or after the

effective date of this section. An examination taken before the

effective date of this section is not considered in determining
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whether a person is prohibited from seeking a new license for the

period specified by Section 43.0041(c), Human Resources Code, as

added by this section.

SECTIONA1.88.AASection 43.0081(a), Human Resources Code, is

amended to read as follows:

(a)AAThe department may issue a provisional child-care

administrator’s license to an applicant licensed in another state

who applies for a license in this state. An applicant for a

provisional license under this section must:

(1)AAbe licensed in good standing as a child-care

administrator for at least two years in another state, the District

of Columbia, a foreign country, or a territory of the United States

that has licensing requirements that are substantially equivalent

to the requirements of this chapter;

(2)AAhave passed a national or other examination

recognized by the department that demonstrates competence in the

field of child-care administration; and

(3)AAbe sponsored by a person licensed by the

department under this chapter with whom the provisional license

holder may practice under this section.

SECTIONA1.89.AA(a) Section 43.009(a), Human Resources Code,

is amended to read as follows:

(a)AATo be eligible for license renewal, a license holder

shall present evidence to the department of participation in a

program of continuing education for 15 [approximating 15 actual]

hours of formal study each year during the two-year period before

the renewal.
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(b)AASection 43.009(a), Human Resources Code, as amended by

this section, applies to a person who seeks license renewal on or

after September 1, 2007. A person who seeks license renewal before

September 1, 2007, is governed by the law in effect before amendment

by this section, and the former law is continued in effect for that

purpose.

SECTIONA1.90.AAThe heading to Section 43.010, Human

Resources Code, is amended to read as follows:

Sec.A43.010.AALICENSE DENIAL, REVOCATION, SUSPENSION, OR

REFUSAL TO RENEW; REPRIMAND OR PROBATION.

SECTIONA1.91.AA(a) Sections 43.010(a), (b), and (d), Human

Resources Code, are amended to read as follows:

(a)AAThe department may deny, [shall] revoke, suspend, or

refuse to renew a license, or place on probation [a person whose

license has been suspended,] or reprimand a license holder for:

(1)AAviolating [a violation by the license holder of]

this chapter or a rule adopted under this chapter;

(2)AAcircumventing or attempting to circumvent the

requirements of this chapter or a rule adopted under this chapter;

(3)AAengaging in fraud or deceit related to the

requirements of this chapter or a rule adopted under this chapter;

(4)AAproviding false or misleading information to the

department during the license application or renewal process for

any person’s license;

(5)AAmaking a statement about a material fact during

the license application or renewal process that the person knows or

should know is false;
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(6)AAhaving a criminal history or central registry

record that would prohibit a person from working in a child-care

facility, as defined by Section 42.002, under rules applicable to

that type of facility;

(7)AAusing drugs or alcohol in a manner that

jeopardizes the person’s ability to function as an administrator;

or

(8)AA[of the board.

[(b)AAThe department may revoke a license if the license

holder is:

[(1)AAconvicted of a felony;

[(2)AAconvicted of a misdemeanor involving fraud or

deceit;

[(3)AAaddicted to a dangerous drug or intemperate in

the use of alcohol; or

[(4)AAgrossly negligent in] performing duties as a

child-care administrator in a negligent manner.

(b)AAA person whose license is revoked under Subsection (a)

is not eligible to apply for another license under this chapter for

a period of five years after the date the license was revoked.

(d)AAIf a license holder is placed on probation [suspension

is probated], the department may require the license holder:

(1)AAto report regularly to the department on the

conditions of the probation;

(2)AAto limit practice to the areas prescribed by the

department; or

(3)AAto continue or renew professional education until

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

C.S.S.B.ANo.A6

102



the practitioner attains a degree of skill satisfactory to the

department in those areas in which improvement is a condition of the

probation.

(b)AASection 43.010(b), Human Resources Code, as amended by

this section, applies only to a person whose license is revoked on

or after the effective date of this section. A person whose license

is revoked before the effective date of this section is governed by

the law in effect at the time of the revocation, and the former law

is continued in effect for that purpose.

SECTIONA1.92.AASection 43.0105, Human Resources Code, is

amended to read as follows:

Sec.A43.0105.AAREVOCATION OF PROBATION.AAThe department may

revoke the probation of a license holder [whose license is

suspended] if the license holder violates a term of the conditions

of probation.

SECTIONA1.93.AASection 43.0106, Human Resources Code, is

amended to read as follows:

Sec.A43.0106.AAADMINISTRATIVE [DISCIPLINARY] HEARING.AA(a)

If the department denies a license or proposes to suspend, revoke,

or refuse to renew a person ’s license, the person is entitled to a

hearing conducted by the State Office of Administrative Hearings.

Proceedings for a disciplinary action are governed by the

administrative procedure law, Chapter 2001, Government Code. Rules

of practice adopted by the executive commissioner [board] under

Section 2001.004, Government Code, applicable to the proceedings

for a disciplinary action may not conflict with rules adopted by the

State Office of Administrative Hearings.
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(b)AAA person may not continue to operate as a licensed

child-care administrator or child-placing agency administrator

during the appeal process if the department determines that the

person is an immediate threat to the health or safety of a child.

(c)AAThe department must notify the person and, if

applicable, the governing body of the facility that employs the

person of the department’s determination under Subsection (b).

SECTIONA1.94.AASection 43.012, Human Resources Code, is

amended to read as follows:

Sec.A43.012.AAPENALTY. A person who serves as a child-care

or child-placing agency administrator without the license required

by this chapter commits a Class C misdemeanor.

SECTIONA1.95.AAThe following provisions of the Human

Resources Code are repealed:

(1)AASection 40.001(1);

(2)AASection 40.028;

(3)AASection 40.029;

(4)AASections 40.0305(b) and (c); and

(5)AASection 43.010(c).

ARTICLE 2. ADULT PROTECTIVE SERVICES

SECTIONA2.01.AASubchapter B, Chapter 40, Human Resources

Code, is amended by adding Section 40.0315 to read as follows:

Sec.A40.0315.AAINVESTIGATION UNIT FOR ADULT PROTECTIVE

SERVICES. (a) The adult protective services division of the

department shall maintain an investigation unit to investigate

allegations of abuse, neglect, and exploitation of elderly and

disabled persons reported to the division.
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(b)AAAn investigator in the unit shall determine whether an

elderly or disabled person who is the subject of a report made under

Section 48.051(a) may have suffered from abuse, neglect, or

exploitation as a result of the criminal conduct of another person.

If the investigator determines that criminal conduct may have

occurred, the investigator shall immediately notify the

appropriate law enforcement agency.

SECTIONA2.02.AASubchapter B, Chapter 40, Human Resources

Code, is amended by adding Sections 40.0322 and 40.0323 to read as

follows:

Sec.A40.0322.AAQUALIFICATIONS FOR ADULT PROTECTIVE SERVICES

PERSONNEL; RECRUITMENT. (a) In hiring department employees whose

duties include providing services as part of, or relating to, the

provision of adult protective services directly to an elderly or

disabled person, the commissioner shall ensure that the department

hires, as often as possible, persons with professional credentials

related to adult protective services, including persons who are

licensed master social workers, as defined by Section 505.002,

Occupations Code, or licensed professional counselors.

(b)AASubject to the availability of funds, the executive

commissioner by rule shall develop and the department shall

implement a recruiting program designed to attract and retain for

employment in the adult protective services division persons with

professional credentials described by Subsection (a).

(c)AASubject to the availability of funds, the executive

commissioner by rule shall develop and the department shall

implement an incentive program to encourage each department
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employee whose duties include the duties described by Subsection

(a) to obtain professional credentials described by that subsection

if the employee does not have those credentials.

Sec.A40.0323.AACOORDINATION REGARDING RECRUITMENT FOR AND

CURRICULUM OF CERTAIN CERTIFICATE OR DEGREE PROGRAMS. The

department and the Texas Higher Education Coordinating Board

jointly shall develop strategies to:

(1)AApromote certificate or degree programs in the

fields of social work and psychology to individuals enrolled in or

admitted to institutions of higher education in this state; and

(2)AAensure that persons receiving a certificate or

degree, including a graduate degree, in social work or psychology

from an institution of higher education in this state have the

knowledge and skills regarding protective services that are

provided directly to elderly or disabled persons and necessary for

successful employment by the adult protective services division of

the department.

SECTIONA2.03.AASubchapter B, Chapter 40, Human Resources

Code, is amended by adding Section 40.035 to read as follows:

Sec.A40.035.AATRAINING PROGRAM FOR ADULT PROTECTIVE

SERVICES; CONTINUING EDUCATION. (a) The department shall develop

and implement a training program that each newly hired or assigned

department employee must complete before:

(1)AAinitiating an investigation of a report of alleged

abuse, neglect, or exploitation of an elderly or disabled person

under Chapter 48; or

(2)AAproviding protective services to elderly or
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disabled persons under that chapter.

(b)AAThe training program must:

(1)AAprovide the person with appropriate comprehensive

information regarding:

(A)AAthe incidence and types of reports of abuse,

neglect, and exploitation of elderly or disabled persons that are

received by the department, including information concerning false

reports; and

(B)AAthe use and proper implementation of:

(i)AAthe risk assessment criteria developed

under Section 48.004;

(ii)AAthe criteria used by caseworkers to

determine whether elderly or disabled persons lack capacity to

consent to receive protective services; and

(iii)AAthe legal procedures available under

Chapter 48 for the protection of elderly or disabled persons,

including the procedures for obtaining a court order for emergency

protective services under Section 48.208;

(2)AAinclude best practices for management of a case

from the intake process to the provision of protective services,

including criteria that specify the circumstances under which an

employee should:

(A)AAconsult a supervisor regarding a case; or

(B)AArefer an elderly or disabled person to an

appropriate public agency or community service provider for

guardianship or other long-term services after the delivery of

protective services to that person has been completed;
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(3)AAprovide appropriate specialized training in any

necessary topics, including:

(A)AAinvestigation of suspected identity theft

and other forms of financial exploitation and suspected

self-neglect; and

(B)AAestablishment and maintenance of working

relationships with community organizations and other local

providers who provide services to elderly and disabled persons;

(4)AAinclude on-the-job training, which must require

another department caseworker with more experience to accompany and

train the caseworker in the field for a three-month period;

(5)AAprovide for the development of individualized

training plans;

(6)AAinclude training in working with law enforcement

agencies and the court system when legal intervention is sought for

investigations or emergency orders; and

(7)AAinclude testing, progress reports, or other

evaluations to assess the performance of trainees.

(c)AAThe department at least annually shall provide

comprehensive case management training to supervisors of

department employees who conduct investigations under Chapter 48.

The training must be designed to enable the supervisors to provide

guidance on investigations of reports of alleged abuse, neglect, or

exploitation that are complex or present unique problems.

(d)AAThe department shall develop and implement appropriate

continuing education programs for employees of the adult protective

services division who have completed initial training under this
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section. The continuing education programs must be designed to

provide an annual update regarding changes in:

(1)AAadult protective services division policies and

procedures; and

(2)AAapplicable law, including statutory changes

affecting the adult protective services division or elderly or

disabled persons served by the division.

(e)AAA department employee required to participate in a

continuing education program under this section must complete the

program at least once each calendar year.

(f)AAThe department shall:

(1)AAmake curriculum developed for a training or

continuing education program under this section readily available

to department employees in written form; and

(2)AAperiodically revise a training and continuing

education program established under this section as necessary to

satisfy training needs identified by the department or department

employees.

SECTIONA2.04.AA(a) Subchapter C, Chapter 40, Human

Resources Code, is amended by adding Section 40.0515 to read as

follows:

Sec.A40.0515.AAQUALITY ASSURANCE PROGRAM FOR ADULT

PROTECTIVE SERVICES; QUARTERLY REPORTS. (a) The department shall

develop and implement a quality assurance program for adult

protective services provided by or on behalf of the department.

(b)AAIn developing the program, the department shall

establish:
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(1)AAclient-centered outcome measures for each of the

following functions of the adult protective services program:

(A)AAintake process;

(B)AAinvestigations;

(C)AArisk assessment determinations; and

(D)AAdelivery of protective services;

(2)AAminimum job performance standards for personnel

and each work department of the adult protective services division

of the department; and

(3)AAprocedures for conducting periodic performance

reviews to monitor compliance with the standards established under

Subdivision (2).

(c)AAThe department shall promptly address a person ’s or work

department ’s failure to meet minimum job performance standards

established under Subsection (b)(2):

(1)AAby issuing to the person or work department, as

appropriate, a corrective action plan detailing the actions

required to comply with the standards; or

(2)AAif necessary, through disciplinary action,

including a person’s demotion or discharge, for repeated failure to

meet the standards.

(d)AAEach employee of the adult protective services division

must receive a performance evaluation required by Section 40.032(c)

at least annually. The department shall ensure that disciplinary

or other corrective action is taken against a supervisor or other

managerial employee who is required to conduct a performance

evaluation and fails to complete that evaluation in a timely
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manner.

(e)AAA summary of the findings of outcome measures

established and performance reviews conducted under this section

must be reported to regional directors and other senior management

employees of the adult protective services division.

(f)AAEach fiscal quarter the department shall file with the

governor and the presiding officer of each house of the legislature

a report that includes:

(1)AAa comprehensive review of the adult protective

services division ’s overall performance during the preceding

quarter; and

(2)AAa summary of the adult protective services

division’s performance during the preceding quarter on each of the

outcome measures established under Subsection (b)(1).

(b)AAThe Department of Family and Protective Services shall

submit the initial report required under Section 40.0515, Human

Resources Code, as added by this section, not later than February 1,

2006.

SECTIONA2.05.AASubchapter C, Chapter 40, Human Resources

Code, is amended by adding Section 40.0527 to read as follows:

Sec.A40.0527.AAPUBLIC AWARENESS. (a) The executive

commissioner by rule shall develop and the department shall

implement a statewide public awareness campaign designed to educate

the public regarding the abuse, neglect, and exploitation of

elderly and disabled persons.

(b)AAThe department may use mass communications media, the

Internet, publications, or other means of public education in
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conducting the campaign.

(c)AAA public awareness strategy implemented for the program

must include:

(1)AAthe provision of information on the incidence and

types of reports of abuse, neglect, and exploitation of elderly or

disabled persons; and

(2)AApractices that can reduce the incidences of abuse,

neglect, and exploitation of elderly or disabled persons in this

state.

(d)AAThe department shall enlist the support and assistance

of civic, philanthropic, and public service organizations in the

performance of the duties imposed under this section.

SECTIONA2.06.AASubchapter A, Chapter 48, Human Resources

Code, is amended by adding Section 48.004 to read as follows:

Sec.A48.004.AARISK ASSESSMENT. The executive commissioner

by rule shall develop and maintain risk assessment criteria for use

by department personnel in determining whether an elderly or

disabled person is in a state of abuse, neglect, or exploitation and

needs protective services. The criteria must provide for a

comprehensive assessment of the person’s:

(1)AAenvironmental, physical, medical, mental health,

and financial condition; and

(2)AAsocial interaction and support.

SECTIONA2.07.AASection 48.151, Human Resources Code, is

amended by adding Subsection (c-1) to read as follows:

(c-1)AAThe department shall develop and implement a system to

ensure that, to the greatest extent possible, investigations
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conducted by the department that involve especially complex issues

of abuse, neglect, or exploitation, such as issues associated with

identity theft and other forms of financial exploitation, are

assigned to personnel who have experience and training in those

issues.

SECTIONA2.08.AASections 48.205(a) and (b), Human Resources

Code, are amended to read as follows:

(a)AASubject to the availability of funds, the [The]

department shall [may] provide direct protective services or

contract with protective services agencies for the provision

[provisions] of those services.

(b)AAThe department shall use existing resources and

services of public and private agencies in providing protective

services. If the department does not have existing resources to

provide direct protective services to elderly or disabled persons,

the department, subject to the availability of funds, shall

contract with protective services agencies for the provision of

those services, especially to elderly or disabled persons residing

in rural or remote areas of this state or not previously served by

the department.

SECTIONA2.09.AASection 48.208, Human Resources Code, is

amended by amending Subsections (b), (c), and (e) and adding

Subsections (c-1), (c-2), and (e-1) to read as follows:

(b)AAIf the department determines that an elderly or disabled

person is suffering from abuse, neglect, or exploitation presenting

a threat to life or physical safety, that the person lacks capacity

to consent to receive protective services, and that no consent can
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be obtained, the department shall [may] petition the probate or

statutory or constitutional county court that has probate

jurisdiction in the county in which the elderly or disabled person

resides for an emergency order authorizing protective services.

(c)AAThe petition shall be verified and shall include:

(1)AAthe name, age, and address of the elderly or

disabled person who needs protective services;

(2)AAthe nature of the abuse, neglect, or exploitation;

(3)AAthe services needed; and

(4)AAa [medical] report signed by a physician,

physician assistant, registered nurse, or advanced practice nurse

that contains the information required by Subsection (c-1) or a

report signed by a psychologist licensed under Chapter 501,

Occupations Code, that contains the information required by

Subsection (c-2), [stating that the person is suffering from abuse,

neglect, or exploitation presenting a threat to life or physical

safety and stating that the person is physically or mentally

incapable of consenting to services] unless the court finds that an

immediate danger to the health or safety of the elderly or disabled

person exists and there is not sufficient time to obtain the

[medical] report.

(c-1)AAA report obtained from a physician, physician

assistant, registered nurse, or advanced practice nurse under

Subsection (c)(4) must state that the person:

(1)AAis suffering from abuse, neglect, or exploitation

presenting a threat to life or physical safety; and

(2)AAis physically or mentally incapable of consenting
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to services.

(c-2)AAA report obtained from a licensed psychologist under

Subsection (c)(4) must state that the person:

(1)AAis suffering from abuse, neglect, or exploitation

presenting a threat to life or physical safety; and

(2)AAis mentally incapable of consenting to services.

(e)AAThe emergency order expires at the end of 72 hours from

the time of the order unless:

(1)AAthe 72-hour period ends on a Saturday, Sunday, or

legal holiday in which event the order is automatically extended to

4 p.m. on the first succeeding business day; or

(2)AAthe court extends the order as provided by

Subsection (e-1).

(e-1)AAThe court may extend an emergency order issued under

this section once for an additional period of not more than 30 days

if the court receives a medical report signed by a physician stating

that the person is physically or mentally incapable of consenting

to services and the court, after a hearing, finds that the immediate

danger to the health or safety of the elderly or disabled person

continues to exist. The medical report must be based on an

examination the physician performed not earlier than the date the

court granted the initial emergency order. An extension order [may

be renewed for not more than 14 additional days. A renewal order]

that ends on a Saturday, Sunday, or legal holiday is automatically

extended to 4 p.m. on the first succeeding business day. The court

may shorten the term of [modify] or terminate the emergency order on

petition of the department, the elderly or disabled [incapacitated]
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person, or any person interested in the elderly or disabled

person’s [his] welfare.

SECTIONA2.10.AASection 531.0162, Government Code, is amended

by adding Subsections (c) and (d) to read as follows:

(c)AASubject to available appropriations, the commission

shall use technology whenever possible in connection with the adult

protective services program of the Department of Family and

Protective Services to:

(1)AAprovide for automated collection of information

necessary to evaluate program effectiveness using systems that

integrate collection of necessary information with other routine

duties of caseworkers and other service providers; and

(2)AAconsequently reduce the time that caseworkers and

other service providers are required to use in gathering and

reporting information necessary for program evaluation.

(d)AAThe commission shall include representatives of the

private sector in the technology planning process used to determine

appropriate technology for the adult protective services program of

the Department of Family and Protective Services.

SECTIONA2.11.AA(a) Section 531.048, Government Code, is

amended by adding Subsection (g) to read as follows:

(g)AAThe executive commissioner shall develop and, subject

to the availability of funds, implement a caseload management

reduction plan to reduce, not later than January 1, 2011, caseloads

for caseworkers employed by the adult protective services division

of the Department of Family and Protective Services to a level that

does not exceed professional caseload standards by more than five
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cases per caseworker. The plan must provide specific annual

targets for caseload reduction.

(b)AANot later than January 1, 2006, the executive

commissioner of the Health and Human Services Commission shall

adopt rules establishing the caseload management reduction plan as

provided by Section 531.048(g), Government Code, as added by this

section.

(c)AANot later than December 31 of each even-numbered year,

the executive commissioner of the Health and Human Services

Commission shall prepare a report regarding the implementation of

the plan provided by Section 531.048(g), Government Code, as added

by this section. The report must include an assessment of the

effect of the plan on reducing caseloads and the amount of funding

necessary to fully implement the plan during the next biennium. The

executive commissioner shall submit the report to the governor, the

lieutenant governor, the speaker of the house of representatives,

and the presiding officer of each house and senate standing

committee having jurisdiction over adult protective services.

SECTIONA2.12.AAPILOT PROGRAM FOR MONITORING CERTAIN

UNLICENSED LONG-TERM CARE FACILITIES. (a) In this section:

(1)AA"Disabled person" has the meaning assigned by

Section 48.002, Human Resources Code.

(2)AA"Elderly person" has the meaning assigned by

Section 48.002, Human Resources Code.

(3)AA"Long-term care facility" means:

(A)AAa nursing home or related institution;

(B)AAan assisted living facility;
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(C)AAan ICF-MR, as defined by Section 531.002,

Health and Safety Code;

(D)AAa community home subject to Chapter 123,

Human Resources Code; or

(E)AAany other residential arrangement that

provides care to four or more adults who are unrelated to the

proprietor of the establishment.

(b)AAThe executive commissioner of the Health and Human

Services Commission by rule shall develop and implement a pilot

program in which local task forces composed of health care

providers, representatives from governmental entities, and local

government officials are created to:

(1)AAidentify, through a coordination of efforts and

resources, persons establishing or operating:

(A)AAlong-term care facilities providing personal

care services, health-related services, or other care to elderly or

disabled persons without being licensed or providing disclosures as

required by state law; or

(B)AAresidential facilities or arrangements

providing personal care services or other care in violation of

state law to three or fewer elderly or disabled persons who are

unrelated to the proprietor of the establishment; and

(2)AAtake appropriate action necessary to:

(A)AAreport the facilities or arrangements

described by Subdivision (1) of this subsection to the appropriate

state regulatory agencies or local law enforcement agencies;

(B)AAassist, whenever practicable, a long-term
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care facility described by Subdivision (1)(A) of this subsection in

obtaining the appropriate licensure or making the appropriate

disclosures on request of the facility; and

(C)AAassist, if it is feasible and practicable, a

facility or arrangement described by Subdivision (1)(B) of this

subsection in complying with applicable regulatory requirements of

state or local law.

(c)AANot later than January 1, 2006, the executive

commissioner of the Health and Human Services Commission shall

implement the pilot program in at least one rural area and one urban

area of this state.

(d)AANot later than January 1, 2007, the Health and Human

Services Commission shall submit a report on the status and

progress of the pilot program to the governor, the lieutenant

governor, the speaker of the house of representatives, and the

presiding officer of each house and senate standing committee

having jurisdiction over adult protective services. The report

must include a recommendation regarding the advisability of

expanding the pilot program statewide.

(e)AAThis section expires September 1, 2007.

ARTICLE 3. GUARDIANSHIP AND RELATED SERVICES

SECTIONA3.01.AAThe heading to Subchapter E, Chapter 48,

Human Resources Code, is amended to read as follows:

SUBCHAPTER E. PROVISION OF SERVICES; [GUARDIANSHIP SERVICES;]

EMERGENCY PROTECTION

SECTIONA3.02.AASection 48.209, Human Resources Code, is

amended to read as follows:
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Sec.A48.209.AREFERRAL FOR GUARDIANSHIP SERVICES

[GUARDIANSHIPS]. (a) The department shall refer an individual to

the Department of Aging and Disability Services for guardianship

services under Subchapter E, Chapter 161, if the individual is:

(1)AAa minor in the conservatorship of the department

who:

(A)AAis 16 years of age or older; and

(B)AAthe department has reason to believe will,

because of a physical or mental condition, be substantially unable

to provide for the individual’s own food, clothing, or shelter, to

care for the individual’s own physical health, or to manage the

individual ’s own financial affairs when the individual becomes an

adult; or

(2)AAan elderly or disabled person who:

(A)AAhas been found by the department to be in a

state of abuse, neglect, or exploitation; and

(B)AAthe department has reason to believe is an

incapacitated person as defined by Section 601(14)(B), Texas

Probate Code.

(b)AANotwithstanding Subsection (a), if a less restrictive

alternative to guardianship is appropriate and available for the

individual, the department shall pursue that alternative instead of

making a referral to the Department of Aging and Disability

Services for guardianship services.

(c)AAThe department and the Department of Aging and

Disability Services shall enter into a memorandum of understanding

that sets forth in detail the roles and duties of each agency
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regarding the referral for guardianship services under Subsection

(a) and the provision of guardianship services to individuals under

Subchapter E, Chapter 161.

(d)AANothing in this section shall prohibit the department

from also making a referral of an individual to a court having

probate jurisdiction in the county where the individual is

domiciled or found, if the court has requested the department to

notify the court of any individuals who may be appropriate for a

court-initiated guardianship proceeding under Section 683, Texas

Probate Code. In making a referral under this subsection and if

requested by the court, the department shall, to the extent allowed

by law, provide the court with all relevant information in the

department ’s records relating to the individual. The court, as

part of this process, may not require the department to:

(1)AAperform the duties of a guardian ad litem or court

investigator as prescribed by Section 683, Texas Probate Code; or

(2)AAgather additional information not contained in the

department ’s records.

(e)AAThe department may not be appointed to serve as

temporary or permanent guardian for any individual. [(a)AAThe

department shall file an application under Section 682 or 875,

Texas Probate Code, to be appointed guardian of the person or estate

or both of an individual who is a minor, is a conservatee of the

department, and, because of a physical or mental condition, will be

substantially unable to provide food, clothing, or shelter for

himself or herself, to care for the individual ’s own physical

health, or to manage the individual’s own financial affairs when

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

C.S.S.B.ANo.A6

121



the individual becomes an adult. If a less restrictive alternative

to guardianship is available for an individual, the department

shall pursue the alternative instead of applying for appointment as

a guardian.

[(b)AAAs a last resort, the department may apply to be

appointed guardian of the person or estate of an elderly or disabled

person who is found by the department to be in a state of abuse,

neglect, or exploitation, and who, because of a physical or mental

condition, will be substantially unable to provide food, clothing,

or shelter for himself or herself, to care for the individual ’s own

physical health, or to manage the individual’s own financial

affairs. A representative of the department shall take the oath

required by the Texas Probate Code on behalf of the department if

the department is appointed guardian. If the department knows that

an individual is willing and able to serve as the guardian, the

department may inform the court of that individual ’s willingness

and ability.

[(c)AAIf appropriate, the department may contract with a

political subdivision of this state, a private agency, or another

state agency for the provision of guardianship services under this

section. The department or a political subdivision of the state or

state agency with which the department contracts under this section

is not required to post a bond or pay any cost or fee otherwise

required by the Texas Probate Code.

[(d)AAIf the department is appointed guardian, the

department is not liable for funding services provided to the

department ’s ward, including long-term care or burial expenses.
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[(e)AAThe department may not be required to pay fees

associated with the appointment of a guardian ad litem or attorney

ad litem.

[(f)AAThe department shall file an application with the court

to name a successor guardian if the department becomes aware of a

qualified and willing individual or guardianship program serving

the area in which the ward is located.]

SECTIONA3.03.AASection 161.071, Human Resources Code, is

amended to read as follows:

Sec.A161.071.AAGENERAL POWERS AND DUTIES OF DEPARTMENT. The

department is responsible for administering human services

programs for the aging and disabled, including:

(1)AAadministering and coordinating programs to

provide community-based care and support services to promote

independent living for populations that would otherwise be

institutionalized;

(2)AAproviding institutional care services, including

services through convalescent and nursing homes and related

institutions under Chapter 242, Health and Safety Code;

(3)AAproviding and coordinating programs and services

for persons with disabilities, including programs for the

treatment, rehabilitation, or benefit of persons with

developmental disabilities or mental retardation;

(4)AAoperating state facilities for the housing,

treatment, rehabilitation, or benefit of persons with

disabilities, including state schools for persons with mental

retardation;
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(5)AAserving as the state unit on aging required by the

federal Older Americans Act of 1965 (42 U.S.C. Section 3001 et seq.)

and its subsequent amendments, including performing the general

functions under Section 101.022 to ensure:

(A)AAimplementation of the federal Older

Americans Act of 1965 (42 U.S.C. Section 3001 et seq.) and its

subsequent amendments, including implementation of services and

volunteer opportunities under that Act for older residents of this

state through area agencies on aging;

(B)AAadvocacy for residents of nursing facilities

through the office of the state long-term care ombudsman;

(C)AAfostering of the state and community

infrastructure and capacity to serve older residents of this state;

and

(D)AAavailability of a comprehensive resource for

state government and the public on trends related to and services

and programs for an aging population;

(6)AAperforming all licensing and enforcement

activities and functions related to long-term care facilities,

including licensing and enforcement activities related to

convalescent and nursing homes and related institutions under

Chapter 242, Health and Safety Code;

(7)AAperforming all licensing and enforcement

activities related to assisted living facilities under Chapter 247,

Health and Safety Code;

(8)AAperforming all licensing and enforcement

activities related to intermediate care facilities for persons with
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mental retardation under Chapter 252, Health and Safety Code; [and]

(9)AAperforming all licensing and enforcement

activities and functions related to home and community support

services agencies under Chapter 142, Health and Safety Code; and

(10)AAserving as guardian of the person or estate, or

both, for an incapacitated individual as provided by Subchapter E

of this chapter and Chapter XIII, Texas Probate Code.

SECTIONA3.04.AAChapter 161, Human Resources Code, is amended

by adding Subchapter E to read as follows:

SUBCHAPTER E. GUARDIANSHIP SERVICES

Sec.A161.101.AAGUARDIANSHIP SERVICES. (a) The department

shall file an application under Section 682 or 875, Texas Probate

Code, to be appointed guardian of the person or estate, or both, of

a minor referred to the department under Section 48.209(a)(1) for

guardianship services if the department determines:

(1)AAthat the minor, because of a mental or physical

condition, will be substantially unable to provide for the minor ’s

own food, clothing, or shelter, to care for the minor ’s own physical

health, or to manage the individual’s own financial affairs when

the minor becomes an adult; and

(2)AAthat a less restrictive alternative to

guardianship is not available for the minor.

(b)AAThe department shall conduct a thorough assessment of

the conditions and circumstances of an elderly or disabled person

referred to the department under Section 48.209(a)(2) for

guardianship services to determine whether a guardianship is

appropriate for the individual. In determining whether a
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guardianship is appropriate, the department may consider the

resources and funds available to meet the needs of the elderly or

disabled person. The executive commissioner shall adopt rules for

the administration of this subsection.

(c)AAIf after conducting an assessment of an elderly or

disabled person under Subsection (b) the department determines that

a guardianship is appropriate for the elderly or disabled person,

the department shall file an application under Section 682 or 875,

Texas Probate Code, to be appointed guardian of the person or

estate, or both, of the individual. If after conducting the

assessment the department determines that a less restrictive

alternative to guardianship is available for the elderly or

disabled person, the department shall pursue the less restrictive

alternative instead of applying for appointment as the person ’s

guardian.

(d)AAThe department may not be required by a court to file an

application for guardianship, and the department may not be

appointed as permanent guardian for any individual unless the

department files an application to serve or otherwise agrees to

serve as the individual’s guardian of the person or estate, or both.

(e)AAA guardianship created for an individual as a result of

an application for guardianship filed under Subsection (a) may not

take effect before the individual’s 18th birthday.

Sec.A161.102.AAREFERRAL TO GUARDIANSHIP PROGRAM, COURT, OR

OTHER PERSON. (a) If the department becomes aware of a

guardianship program, private professional guardian, or other

person willing and able to provide the guardianship services that
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would otherwise be provided by the department to an individual

referred to the department by the Department of Family and

Protective Services under Section 48.209, the department shall

refer the individual to that person or program for guardianship

services.

(b)AAIf requested by a court, the department shall notify the

court of any referral made to the department by the Department of

Family and Protective Services relating to any individual who is

domiciled or found in a county where the requesting court has

probate jurisdiction and who may be appropriate for a

court-initiated guardianship proceeding under Section 683, Texas

Probate Code. In making a referral under this subsection and if

requested by the court, the department shall, to the extent allowed

by law, provide the court with all relevant information in the

department ’s records relating to the individual. The court, as

part of this process, may not require the department to:

(1)AAperform the duties of a guardian ad litem or court

investigator as prescribed by Section 683, Texas Probate Code; or

(2)AAgather additional information not contained in the

department ’s records.

Sec.A161.103.AACONTRACT FOR GUARDIANSHIP SERVICES. If

appropriate, the department may contract with a political

subdivision of this state, a guardianship program as defined by

Section 601, Texas Probate Code, a private agency, or another state

agency for the provision of guardianship services under this

section.

Sec.A161.104.AAQUALITY ASSURANCE PROGRAM. The department
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shall develop and implement a quality assurance program for

guardianship services provided by or on behalf of the department.

If the department enters into a contract with a political

subdivision, guardianship program, private agency, or other state

agency under Section 161.103, the department shall establish a

monitoring system as part of the quality assurance program to

ensure the quality of guardianship services for which the

department contracts under that section.

Sec.A161.105.AAOATH. A representative of the department

shall take the oath required by Section 700, Texas Probate Code, on

behalf of the department if the department is appointed guardian.

Sec.A161.106.AAGUARDIANSHIP POWERS AND DUTIES. In serving

as guardian of the person or estate, or both, for an incapacitated

individual, the department has all the powers granted and duties

prescribed to a guardian under Chapter XIII, Texas Probate Code, or

any other applicable law.

Sec.A161.107.AAEXEMPTION FROM GUARDIANSHIP BONDS, CERTAIN

COSTS, FEES, AND EXPENSES. (a) The department or a political

subdivision of this state or state agency with which the department

contracts under Section 161.103 is not required to post a bond or

pay any cost or fee associated with a bond otherwise required by the

Texas Probate Code in guardianship matters.

(b)AAThe department is not required to pay any cost or fee

otherwise imposed for court proceedings or other services,

including:

(1)AAa filing fee or fee for issuance of service of

process imposed by Section 51.317, 51.318(b)(2), or 51.319,
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Government Code;

(2)AAa court reporter fee imposed by Section 51.601,

Government Code;

(3)AAa judicial fund fee imposed by Section 51.702,

Government Code;

(4)AAa judge’s fee imposed by Section 25.0008 or

25.0029, Government Code;

(5)AAa cost or security fee imposed by Section 12 or

622, Texas Probate Code; or

(6)AAa fee imposed by a county officer under Section

118.011 or 118.052, Local Government Code.

(c)AAThe department may not be required to pay fees

associated with the appointment of a guardian ad litem or attorney

ad litem.

(d)AAA political subdivision of this state or state agency

with which the department contracts under Section 161.103 is not

required to pay any cost or fee otherwise required by the Texas

Probate Code.

(e)AAThe department is not liable for funding services

provided to a ward of the department, including long-term care or

burial expenses.

Sec.A161.108.AAAPPLICATION FOR SUCCESSOR GUARDIAN. The

department shall review each of the department ’s pending

guardianship cases at least annually to determine whether a more

suitable person, including a guardianship program or private

professional guardian, is willing and able to serve as successor

guardian for a ward of the department. If the department becomes
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aware of any person’s willingness and ability to serve as successor

guardian, the department shall notify the court in which the

guardianship is pending as required by Section 695A, Texas Probate

Code.

Sec.A161.109.AAACCESS TO RECORDS OR DOCUMENTS. (a) The

department shall have access to all of the records and documents

concerning an individual referred for guardianship services under

this subchapter that are necessary to the performance of the

department ’s duties under this subchapter, including

client-identifying information and medical, psychological,

educational, or residential information.

(b)AAThe department is exempt from the payment of a fee

otherwise required or authorized by law to obtain a medical record,

including a mental health record, from a hospital or health care

provider if the request for a record is made in the course of an

assessment for guardianship services conducted by the department.

(c)AAIf the department cannot obtain access to a record or

document that is necessary to properly perform a duty under this

subchapter, the department may petition the probate court or the

statutory or constitutional court having probate jurisdiction for

access to the record or document.

(d)AAThe court with probate jurisdiction shall, on good cause

shown, order the person or entity who denied access to a record or

document to allow the department to have access to the record or

document under the terms and conditions prescribed by the court.

(e)AAA person or entity is entitled to notice of and a hearing

on the department ’s petition for access as described by this
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section.

(f)AAAccess to, or disclosure of, a confidential record or

other confidential information under this section does not

constitute a waiver of confidentiality for other purposes or as to

other persons.

Sec.A161.110.AALEGAL REPRESENTATION OF DEPARTMENT. (a)

Except as provided by Subsection (b), (c), or (f), the prosecuting

attorney representing the state in criminal cases in the county

court shall represent the department in any proceeding under this

subchapter unless the representation would be a conflict of

interest.

(b)AAIf the attorney representing the state in criminal cases

in the county court is unable to represent the department in an

action under this subchapter because of a conflict of interest, the

attorney general shall represent the department in the action.

(c)AAIf the attorney general is unable to represent the

department in an action under this subchapter, the attorney general

shall deputize an attorney who has contracted with the department

under Subsection (d) or an attorney employed by the department

under Subsection (e) to represent the department in the action.

(d)AASubject to the approval of the attorney general, the

department may contract with a private attorney to represent the

department in an action under this subchapter.

(e)AAThe department may employ attorneys to represent the

department in an action under this subchapter.

(f)AAIn a county having a population of more than 2.8

million, the prosecuting attorney representing the state in civil
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cases in the county court shall represent the department in any

proceeding under this subchapter unless the representation would be

a conflict of interest. If such attorney is unable to represent the

department in an action under this subchapter because of a conflict

of interest, the attorney general shall represent the department in

the action.

Sec.A161.111.AACONFIDENTIALITY AND DISCLOSURE OF

INFORMATION. (a) All files, reports, records, communications, or

working papers used or developed by the department in the

performance of duties relating to the assessment for or the

provision of guardianship services to an individual referred for

guardianship services under this subchapter are confidential and

not subject to disclosure under Chapter 552, Government Code.

(b)AAConfidential information may be disclosed only for a

purpose consistent with this subchapter, as required by other state

or federal law, or as necessary to enable the department to exercise

its powers and duties as guardian of the person or estate, or both,

of an individual.

(c)AAA court may order disclosure of confidential

information only if:

(1)AAa motion is filed with the court requesting

release of the information and a hearing on that request;

(2)AAnotice of the hearing is served on the department

and each interested party; and

(3)AAthe court determines after the hearing and an in

camera review of the information that disclosure is essential to

the administration of justice and will not endanger the life or
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safety of any individual who:

(A)AAis being assessed by the department for

guardianship services under this subchapter;

(B)AAis a ward of the department; or

(C)AAprovides services to a ward of the

department.

(d)AAThe department shall establish a policy and procedures

for the exchange of information with another state agency or

governmental entity, including a court, with a local guardianship

program to which an individual is referred for services, or with any

other entity who provides services to a ward of the department, as

necessary for the department, state agency, governmental entity, or

other entity to properly execute its respective duties and

responsibilities to provide guardianship services or other needed

services to meet the needs of the ward under this subchapter or

other law. An exchange of information under this subsection does

not constitute a release for purposes of waiving the

confidentiality of the information exchanged.

Sec.A161.112.AAINDEMNIFICATION FOR LEGAL EXPENSES. If a

present or former employee of the department who was involved in

activities related to the provision of guardianship services under

this subchapter is criminally prosecuted for conduct related to the

person’s misfeasance or nonfeasance in the course and scope of the

person’s employment and is found not guilty after a trial or appeal

or if the complaint or indictment is dismissed without a plea of

guilty or nolo contendere being entered, the department may

indemnify the person or the person’s estate for the reasonable
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attorney’s fees incurred in defense of the prosecution up to a

maximum of $10,000.

Sec.A161.113.AAIMMUNITY. (a) In this section, "volunteer"

means a person who:

(1)AArenders services for or on behalf of the

department under the supervision of a department employee; and

(2)AAdoes not receive compensation that exceeds the

authorized expenses the person incurs in performing those services.

(b)AAA department employee or an authorized volunteer who

performs a department duty or responsibility under this subchapter

is immune from civil or criminal liability for any act or omission

that relates to the duty or responsibility if the person acted in

good faith and within the scope of the person ’s authority.

SECTIONA3.05.AASection 695A, Texas Probate Code, is amended

by adding Subsection (a-1) to read as follows:

(a-1)AAIf, while serving as a guardian for a ward under this

chapter, the Department of Aging and Disability Services becomes

aware of a guardianship program or private professional guardian

willing and able to serve as the ward’s successor guardian and the

department is not aware of a family member or friend of the ward or

any other interested person who is willing and able to serve as the

ward’s successor guardian, the department shall notify the court in

which the guardianship is pending of the guardianship program ’s or

private professional guardian ’s willingness and ability to serve.

SECTIONA3.06.AASection 700(b), Texas Probate Code, is

amended to read as follows:

(b)AAA representative of the Department of Aging and
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Disability [Protective and Regulatory] Services shall take the oath

required by Subsection (a) of this section if the department is

appointed guardian.

SECTIONA3.07.AASection 875(j), Texas Probate Code, is

amended to read as follows:

(j)AAThe court may not customarily or ordinarily appoint the

Department of Aging and Disability [Protective and Regulatory]

Services as a temporary guardian under this section. The

appointment of the department as a temporary guardian under this

section should be made only as a last resort.

SECTIONA3.08.AATRANSFERS TO THE DEPARTMENT OF AGING AND

DISABILITY SERVICES. (a) On September 1, 2005:

(1)AAall powers, duties, functions, programs, and

activities of the Department of Family and Protective Services

related to providing guardianship services for incapacitated

persons under Chapter 48, Human Resources Code, Chapter XIII, Texas

Probate Code, or other law are transferred to the Department of

Aging and Disability Services;

(2)AAall employees of the Department of Family and

Protective Services who primarily perform duties related to

providing guardianship services for incapacitated persons under

Chapter 48, Human Resources Code, Chapter XIII, Texas Probate Code,

or other law become employees of the Department of Aging and

Disability Services;

(3)AAa rule or form adopted by the executive

commissioner of the Health and Human Services Commission that

relates to the provision of guardianship services by the Department
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of Family and Protective Services for incapacitated persons under

Chapter 48, Human Resources Code, Chapter XIII, Texas Probate Code,

or other law, as those laws existed immediately before that date, is

a rule or form of the Department of Aging and Disability Services

and remains in effect until altered by the executive commissioner;

(4)AAa reference in law to the Department of Family and

Protective Services or its predecessor agency, the Department of

Protective and Regulatory Services, that relates to providing

guardianship services for incapacitated persons under Chapter 48,

Human Resources Code, Chapter XIII, Texas Probate Code, or other

law means the Department of Aging and Disability Services;

(5)AAa waiver in effect that was issued by the

Department of Family and Protective Services Commission relating to

the provision of guardianship services for incapacitated persons

under Chapter 48, Human Resources Code, Chapter XIII, Texas Probate

Code, or other law is continued in effect as a waiver of the

Department of Aging and Disability Services;

(6)AAa proceeding involving the Department of Family

and Protective Services that is related to providing guardianship

services for incapacitated persons under Chapter 48, Human

Resources Code, Chapter XIII, Texas Probate Code, or other law is

transferred without change in status to the Department of Aging and

Disability Services, and the Department of Aging and Disability

Services assumes, without a change in status, the position of the

Department of Family and Protective Services in a proceeding

relating to guardianship matters to which the Department of Family

and Protective Services is a party;
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(7)AAall money, contracts, rights, and obligations of

the Department of Family and Protective Services related to

providing guardianship services for incapacitated persons under

Chapter 48, Human Resources Code, Chapter XIII, Texas Probate Code,

or other law are transferred to the Department of Aging and

Disability Services, subject to Subsection (b) of this section;

(8)AAall property and records in the custody of the

Department of Family and Protective Services related to providing

guardianship services for incapacitated persons under Chapter 48,

Human Resources Code, Chapter XIII, Texas Probate Code, or other

law shall be transferred to the Department of Aging and Disability

Services; and

(9)AAall funds appropriated by the legislature to the

Department of Family and Protective Services for purposes related

to providing guardianship services for incapacitated persons under

Chapter 48, Human Resources Code, Chapter XIII, Texas Probate Code,

or other law are transferred to the Department of Aging and

Disability Services.

(b)AAThe Department of Aging and Disability Services shall

administer a contract of the Department of Family and Protective

Services transferred under Subsection (a)(7) of this section until

the contract expires or is otherwise lawfully terminated.

(c)AATo effectuate a smooth and orderly transfer of existing

guardianship status, a court may not require the Department of

Family and Protective Services or the Department of Aging and

Disability Services to comply with the provisions concerning

resignation of a guardian and appointment of a successor guardian
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under Subpart D, Part 4, Chapter XIII, Texas Probate Code, with

respect to guardianship cases of the Department of Family and

Protective Services transferred to the Department of Aging and

Disability Services under this section and Section 2.09 of this

Act.

(d)AAA reference in a legal document, including a letter of

guardianship issued under Section 659, Texas Probate Code, to the

Department of Family and Protective Services as guardian in an

existing guardianship or application for guardianship that is

pending on the effective date of this Act is considered to be a

reference to the Department of Aging and Disability Services.

(e)AAA public entity, a private entity, or any other person,

including a bank, a service provider, law enforcement personnel, or

medical personnel, is required to accept the Department of Aging

and Disability Services’ authority as guardian in the same manner

the entity or person would have accepted the Department of Family

and Protective Services’ authority as guardian of a particular

ward.

(f)AAThe Department of Aging and Disability Services may not

be required to take a new oath of guardianship under Section 700,

Texas Probate Code, with respect to a guardianship case transferred

to the department from the Department of Family and Protective

Services under this section and Section 2.09 of this Act.

SECTIONA3.09.AATRANSITION PLAN. The executive commissioner

of the Health and Human Services Commission shall establish a plan

for the transfer of guardianship cases of the Department of Family

and Protective Services to the Department of Aging and Disability
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Services on or before the last day of the period prescribed by the

executive commissioner.

ARTICLE 4. REPORT; EFFECTIVE DATE

SECTIONA4.01.AA(a) Not later than the 180th day after the

effective date of this Act, and every six months after that date,

the Health and Human Services Commission shall provide a detailed

progress report on the implementation of the provisions of this Act

to:

(1)AAthe governor;

(2)AAthe Legislative Budget Board;

(3)AAthe lieutenant governor;

(4)AAthe speaker of the house of representatives;

(5)AAappropriate oversight committees of the

legislature; and

(6)AAthe state auditor.

(b)AAEach progress report must address:

(1)AAthe achievement status of each major element of

reform and each of the performance milestones specified in this

Act;

(2)AAany significant obstacles encountered by the

Health and Human Services Commission, Department of Family and

Protective Services, or Department of Aging and Disability Services

in implementing the provisions of this Act, and the steps proposed

to resolve those obstacles;

(3)AAany provision of this Act the Health and Human

Services Commission, Department of Family and Protective Services,

or Department of Aging and Disability Services determines that it
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is unable to fully implement due to insufficient funds;

(4)AAany significant unanticipated fiscal implications

associated with the implementation of this Act, and recommendations

for addressing the fiscal implications in the most cost-effective

manner; and

(5)AAsteps taken to enhance internal and external

accountability for:

(A)AAachieving favorable outcomes for children

needing protective services and adults needing protective services

or guardianship services; and

(B)AAthe expenditure of public funds.

(c)AAIn accordance with Chapter 321, Government Code, the

state auditor may conduct financial and compliance audits related

to the implementation of this Act as specified in an audit plan.

The state auditor shall coordinate an audit performed under this

subsection with the Health and Human Services Commission,

Department of Family and Protective Services, and Department of

Aging and Disability Services internal auditors and the

commission ’s office of inspector general to avoid duplication of

effort.

(d)AAExcept as provided by this subsection, this section

expires September 1, 2010. Subsections (a) and (b) of this section

expire September 1, 2009.

SECTIONA4.02.AAThis Act takes effect September 1, 2005.
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